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ONTARIO 


ONTARIO   LAW   REFORM   COMMISSION 


To  The  Honourable  Dalton  A.  Bales,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (d)  of  The  Ontario  Law 
Reform  Commission  Act,  the  Commission  was  asked  to  undertake  a 
study  of  the  law  relating  to  the  sale  of  goods,  with  special  reference  to 
The  Sale  of  Goods  Act.  The  reference,  by  the  then  Attorney  General, 
the  Honourable  Arthur  A.  Wishart,  Q.C.,  arose  out  of  resolutions  passed 
by  the  Council  of  the  Ontario  Branch  of  the  Canadian  Bar  Association. 

Before  the  planning  of  the  research  for  the  larger  project  was 
completed,  the  Commission  was  asked  to  give  priority  to  the  study  of 
the  problems  involving  warranties  and  guarantees.  Accordingly,  the 
main  study  was  interrupted  to  deal  first  with  this  particular  area  of 
The  Sale  of  Goods  Project. 

The  Commission  has  completed  its  work  on  warranties  and  guarantees 
and  now  submits  its  Report.  A  summary  of  recommendations  is  found 
beginning  at  page  154. 
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FOREWORD 

This  Report  deals  with  warranties  and  guarantees  in  the  sale  of 
goods  and  is  the  first  instalment  of  a  larger  project  involving  the 
general  law  affecting  the  sale  of  goods.  Priority  has  been  given  to 
this  particular  area  of  sales  law  at  the  request  of  the  Department  of 
Financial  and  Commercial  Affairs,  a  decision  which  reflects  the  par- 
ticularly unsatisfactory  condition  of  the  law  as  experienced  by  the 
Consumer  Protection  Bureau. 

The  problems  of  warranties  in  the  service  field  and  also  warranties 
in  the  sales  field  where  the  buyer  is  not  a  consumer  have  been  excluded. 
We  have  also  confined  our  attention  to  warranty  problems  arising  out 
of  economic  losses,  in  short,  with  respect  to  defective  goods  which  fail 
to  meet  the  consumers'  expectations.  Thus  we  have  not  dealt  in  this 
study  with  that  branch  of  the  law  of  torts  which  is  compendiously 
referred  to  as  products  liability  and  which  is  concerned  with  the  liability 
of  a  supplier  or  distributor  for  defective  goods  that  cause  personal 
injury  or  physical  damage. 

The  review  of  the  problems  of  warranties  in  the  service  field  have 
been  excluded  not  because  of  their  inconsequence  but  rather  due  to  the 
time  limitations  under  which  the  project  was  conducted.  It  is  ap- 
preciated that  the  range  of  services  offered  in  the  market-place  today 
is  as  wide  and  diversified  as  the  range  of  goods.  Some  of  the  problems 
of  the  sales  areas  are  common  to  the  service  areas  and  to  this  extent  the 
recommendations  of  this  Report  can  be  adopted.  If  further  treatment 
of  the  problems  in  the  service  areas  is  thought  desirable  and  necessary 
that  will  require  a  separate  study  at  some  subsequent  date. 

Time  limitations  also  dictated  the  decision  to  restrict  the  present 
study  to  consumer  purchases.  We  are  not  unaware  that  the  distinction 
between  consumer  sales  and  at  least  some  types  of  business  sales  is  an 
artificial  one  and  there  are  many  businessmen  who,  with  respect  to  the 
purchase  of  individual  items,  are  not  much  better  off  than  the  average 
consumer.  To  have  attempted  to  determine  which  class  of  business 
transactions  should  be  included  in  the  protective  framework  of  the 
proposed  new  legislation  would  have  meant  expanding  the  range  of  our 
inquiry  beyond  permissible  time  allotments. 

We  were  anxious  that  our  endeavours  should  involve,  and  our 
recommendations  should  be  based  upon,  the  widest  possible  consultation. 
In  an  effort  to  accumulate  sound  empirical  data,  the  research  team 
spent  most  of  the  summer  months  in  1971  interviewing  a  wide  variety 
of  government  officials  and  corporate  executives.  To  assist  them  in 
their  factual  investigations,  the  research  team  also  prepared  two  lengthy 
questionnaires,  one  of  which  was  distributed  through  the  good  offices 
of  the  Federation  of  Automobile  Dealer  Associations  of  Canada  to  motor 
vehicle  dealers  in  Ontario.  The  second  questionnaire  was  directed  to 
domestic  automobile  manufacturers  in  Canada  and  the  leading  dis- 
tributors of  imported  automobiles. 
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Eventually  154  dealers  responded  to  the  questionnaire  and  the 
results  were  made  available  through  the  helpful  co-operation  of  the 
York  University  Computer  Centre.  The  response  by  the  automobile 
manufacturers  was  much  less  satisfactory.  This  is  particularly  to  be 
regretted  having  regard  to  the  fact  that  a  high  percentage  of  consumer 
complaints  involve  automobile  warranties. 

Most  of  the  warranty  complaints,  in  fact,  involve  a  relatively  narrow 
group  of  products  and  the  Report  reflects  this  fact.  The  basic  legal 
problems,  however,  are  the  same  for  all  consumer  products.  The  main 
recommendation  of  this  Report,  therefore,  is  for  the  adoption  of  a  general 
Consumer  Products  Warranties  Act.  The  proposed  legislation  would 
apply  to  all  consumer  products  and  not  be  limited  to  a  few. 

We  were  particularly  fortunate  in  having  in  the  Commercial  Law 
Programme  of  the  Osgoode  Hall  Law  School  of  York  University,  three 
academic  lawyers  who  are  extensively  knowledgeable  in  this  area  of  the 
law  and  who  responded  generously  and  enthusiastically  to  our  invitation 
to  participate  in  the  project.  The  Report  which  follows  is  substantially 
the  product  of  the  combined  scholarship  and  skills  of  Professor  Jacob 
S.  Ziegel,  Professor  Peter  A.  Cumming  and  Professor  W.  A.  W.  Neilson. 
Their  contribution  throughout  the  planning  stages,  the  basic  research 
and  the  writing  of  the  Report  was  constant  and  invaluable.  We  are 
pleased  to  acknowledge  our  great  debt  to  them. 

We  are  also  happy  to  have  the  opportunity  to  thank  all  those  who 
assisted  them — their  research  assistants,  Mr.  Barry  D.  Fisher  and  Mr. 
Christopher  Osborne;  Miss  Eleanor  Ordway,  Director  of  Information  of 
the  Department  of  Consumer  and  Corporate  Affairs,  Ottawa;  Mr.  S.  D. 
Turner,  Director  of  the  Consumer  Protection  Bureau,  and  Mr.  Reginald 
G.  MacCormac,  Registrar  of  Motor  Vehicle  Dealers,  all  members  of  the 
Department  of  Financial  and  Commercial  Affairs,  Province  of  Ontario; 
Mr.  D.  O.  Steadman,,  Manager  of  the  Canadian  Manufacturer's  Associa- 
tion; Mr.  I.  W.  M.  Henry  and  Mr.  W.  L.  Courtney  of  Canadian  Westing- 
house  Limited;  and  Mr.  J.  H.  Clare,  Executive  Vice-President  of  the 
Federation  of  Automobile  Dealer  Associations  of  Canada. 

In  the  final  preparation  and  editing  of  this  Report,  the  painstaking 
scholarship  of  our  Counsel,  Edward  F.  Ryan,  has  been  invaluable. 


in 
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CHAPTER  1 

THE  NATURE  AND  EXTENT  OF  CONSUMER 

WARRANTY  COMPLAINTS 

1.     The  Market  and  the  Consumer  since  World  War  Two 

In  common  with  consumers  in  other  western  countries,  the  Canadian 
consumer  has  benefited  greatly  from  the  remarkable  industrial  and  tech- 
nological changes  that  have  occurred  since  World  War  Two.  The 
changes  have  affected  almost  every  aspect  of  his  life  style  but  most 
particularly  his  mode  of  transportation  and  the  household  products  he 
employs  for  everday  consumption  or  use.  Substantial  increases  in  income 
have  brought  automobiles  and  many  durable  household  products  within 
the  reach  of  millions  of  Canadians  for  the  first  time  even  while  mass 
production  techniques  were  maintaining  a  relatively  stable  level  of 
prices,  or  even  lowering  them  in  some  cases.  Scientific  discoveries  and 
technological  innovations  have  produced  a  host  of  new  products,  pre- 
viously unknown  or  only  conceived  in  the  laboratory,  and  there  is 
every  indication  that  the  momentum  will  accelerate  during  the  last 
quarter  of  this  century. 

A  few  figures  will  help  to  illustrate  the  rate  of  change.  In  1939, 
90,000  new  passenger  cars  were  sold  in  Canada;  in  1962  the  number 
had  grown  to  504,036  and  in  1969  it  stood  at  760,803 — an  increase  of 
more  than  700%  over  the  pre-war  figure.1  In  Ontario  alone  some 
319,084  new  automobiles  were  sold  in  1969, 2  or  approximately  42%  of 
all  cars  sold  in  Canada. 

The  figures  for  other  durable  products  are  no  less  impressive.  The 
average  monthly  production  of  mechanical  refrigerators  increased  by 
450%  between  1939  and  1962,  and  that  of  domestic  washing  machines 
by  200%. 3  The  sale  of  television  sets  leaped  from  a  miniscule  3,600  in 
1949  to  630,944  in  1962.4  Canadian  manufacturers  produced  1,601,135 
selected  major  household  appliances  in  1969  alone.5  Small  appliances 
accounted  for  another  2,318,282  units6  and  radio  and  television  receivers 
for  3, 629, 318. 7  The  transformation  has  been  no  less  remarkable  in  the 
supermarket.  The  large  supermarket  store  today  carries  more  than 
7,500  different  items  and  it  has  been  estimated  that  new  items  are  being 
added  to  their  shelves  at  the  rate  of  1,500  or  more  a  year.  The  change 
has  equally  affected  household  furnishings  and  clothing,  where  dozens 
of  man-made  materials  and  synthetic  fibres  have  replaced  the  natural 
woods  and  fibres  of  pre-war  vintage. 

There  is  another  important  aspect  of  this  picture.  The  complexity 
of  most   modern  household  durables  and  other  products  means  that 

Canadian  Statistical  Review,  Historical  Summary,  1963  ed.,  Table  48 ;  Dominion  Bureau 
of  Statistics  [hereinafter  cited  as  D.B.S.],  New  Motor  Vehicle  Sales  1969,  D.B.S. 
63-208  (August  1970  ed.). 

2D.B.S.  63-208,  Table  3. 

3Canadian  Statistical  Review,  supra  note  1,  Table  49. 

*Id.,  Table  50. 

5D.B.S.  43-204,  June  1971,  Table  7. 

6D.B.S.  43-203,  September  1970,  Table  7. 

7D.B.S.  43-205,  May  1971,  Table  7. 
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the  consumer  is  no  longer  in  a  position  to  evaluate  the  goods  he  is 
being  offered  and  he  must  perforce  rely  on  the  reputation  of  the  manu- 
facturer or  retailer  to  produce  goods  that  measure  up  to  his  needs  and 
expectations.  The  consumer  is  encouraged  to  expect  high  standards  of 
performance  by  the  extravagant  language  in  which  much  modern  advertis- 
ing is  couched.8  His  sales  resistance  is  further  weakened  by  the  ready 
availability  of  consumer  credit,  which  has  brought  even  the  most  expensive 
products  within  the  reach  of  most  Canadian  families. 

The  reality  unfortunately  is  something  else  again.  Even  under  the 
most  favourable  circumstances  a  manufacturer  must  expect  to  produce  a 
small  percentage  of  defective  goods.  There  is  a  substantial  amount  of 
evidence,  however,  that  in  some  industries,  notably  the  automobile 
industry,  quality  control  has  declined  and  that  in  their  desire  to  produce 
an  ever  larger  volume  of  units,  manufacturers  are  releasing  on  the  market 
an  unacceptably  high  percentage  of  defective  products.9  The  problem 
is  compounded  by  the  inability  or  unwillingness  of  some  industries  to 
live  up  to  the  terms  of  their  warranties  and  the  absence  of  adequate 
facilities  to  service  the  ever-growing  number  of  consumer  products. 
In  some  areas,  such  as  the  carpet,  household  furnishings  and  used  car 
industries,  the  lack  of  uniform  quality  standards  has  encouraged  un- 
scrupulous traders  to  foist  inferior  merchandise  on  unsuspecting 
consumers. 

2.     Consumer  Reaction:  Government  Data 

As  a  result  of  these  and  other  factors  there  has  been  a  rising  volume 
of  complaints  from  consumers  throughout  North  America.  There  is  no 
single  clearing  house  for  the  complaints,  and  they  are  voiced  in  a  variety 
of  media  and  directed  to  numerous  outlets.  The  recently  established 
provincial  consumer  protection  bureaux  and  Box  99 — the  federal  govern- 
ment's consumer  inquiry  and  complaint  service — have  become  focal 
points  for  many  of  the  complaints.  But  even  their  figures  are  far  from 
complete,  and  in  many  instances  they  lack  any  statistical  validity. 
They  are,  however,  helpful  in  indicating  the  consumer's  major  areas  of 
concern. 

In  1970  Box  99  received  13,558  complaints.10  This  represents  a 
100%  increase  over  the  1969  figure  of  6,683.  During  the  corresponding 
periods  the  Ontario  Consumer  Protection  Bureau  received  5,075  and 
4,315  written  complaints  respectively.11  In  Table  I  we  have  endeavoured 
to  compare  the  Ontario  and  federal  statistics  with  respect  to  the  principal 
types  of  durable  products.  The  comparison  is  incomplete  because  the 
two  agencies  use  different  systems  of  classification.  It  will  be  observed, 
however,  that  in  both  cases  complaints  involving  motor  vehicles  easily 
lead  the  field.  In  Ontario  these  complaints  accounted  for  about  40%  of 
all  written  complaints  received  in  1969  and  1970. 


8On  this  subject  see  further,  infra,  chapters  6  and  7. 

9Federal  Trade  Commission,  Staff  Report  on  Automobile  Warranties  (mimeo.,  Washington 
1968) ;  Federal  Trade  Commission,  Report  on  A  utomobile  Warranties  (mimeo. ,  Washington 
1970). 
10Department  of  Consumer  and  Corporate  Affairs,  Ottawa,  Annual  Report,  1970. 
"Department  of  Financial  and  Commercial  Affairs,  Ontario,  Annual  Report,  1970. 
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Not  all  the  complaints  of  course  involve  defective  products.  The 
federal  authorities  have  supplied  a  more  refined  set  of  data  from  which 
we  have  constructed  Tables  2  and  3.  A  number  of  interesting  facts 
emerge.  Complaints  involving  defective  products  or  repairs  and  servicing 
have  more  than  kept  pace  with  the  growth  of  all  complaints  to  Box  99, 
and  in  the  aggregate  reached  the  not  negligible  number  of  7,377  for 
the  three-year  period  ending  in  1970.  Among  the  specific  products, 
motor  vehicles  retain  their  position  as  the  most  common  item  for 
complaint,  both  nationally  and  for  Ontario  alone. 

These  three  tables  are  set  out  below: 


Table  1 


COMPARISON  OF  COMPLAINTS  RECEIVED  BY 
BOX  99  AND  THE  CONSUMER  PROTECTION  BUREAU,  TORONTO 


Box  99 
1970  1969 


Total  number  of  complaints 13,558 

Selected  complaints : 

Advertising — all  products  and 

services 1 ,01 1 

Appliances  and  furniture    627 

Freezers,  and  food  plans      446 

Hearing  aidsf — 

Rugs,  floor  coverings  and  drapes . .  440 

T.V.  Sales  and  servicef — 

Motor  vehicles 1,235 


6,683 


622 


Consumer 

Protection 

Bureau 


1970 


82 


1969 


5,075*         4,315* 


40 


276 

220 

106 

96 

21 

26 

119 

85 

108 

72 

2,081 

2,075 

Sources:    Annual  Report,  1970,  Department  of  Consumer  and  Corporate  Affairs,  Ottawa 
Annual  Report,  1970,  Department  of  Financial  and  Commercial  Affairs,  Ontario. 

♦The  figure  includes  motor  vehicle  complaints.  These  are  separately  tabulated  in  the 
Ontario  Report  because  they  fall  under  the  jurisdiction  of  the  Registrar  of  Motor 
Vehicles. 

f  Box  99  does  not  maintain  separate  classifications  for  these  items. 
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Table  2 

BOX  99: 

COMPLAINTS  INVOLVING  QUALITY,  WARRANTIES  AND 

GUARANTEES  AND  SERVICING  PROBLEMS 


Quality 

Warranties 

Repairs  and  servicing 

Total  for  3  categories 


Total 

1968 

1969 
1,148 

1970 
3,561 

1968-70 

430 

5,139 

281 

371 

197 

849 

114 

328 

947 

1,389 

825 

1,847 

4,705 

7,377 

Source:  Department  of  Consumer  and  Corporate  Affairs,  Ottawa. 


Table  3 

BOX  99: 
COMPLAINTS  BY  SPECIFIC  GOODS  1969-1971 

1969  1970  1971  (6  mos.) 

All  All  All 

Provinces     Ont.      Provinces     Ont.      Provinces      Ont. 


Electrical  and 

electronic  equipment .  175  92  362  184  222  107 

Motor  vehicles 482  201  874  357  590  223 

Home  furnishings 176  89  328  157  270  112 

Appliances 335  125  638  264  387  121 

Totals 1,168  507  2,202  962  1,469  563 


Source:  Department  of  Consumer  and  Corporate  Affairs,  Ottawa. 
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It  is  instructive  to  compare  the  federal  statistics  with  the  com- 
plaints received  by  the  Consumer  Protection  Bureau  during  the  first  half 
of  1971  with  respect  to  products  or  services  other  than  motor  vehicles : 

Table  4 

CONSUMER  PROTECTION  BUREAU,  TORONTO: 

COMPLAINTS,  OTHER  THAN  FOR  MOTOR  VEHICLES, 

RECEIVED  JANUARY-JUNE  30,  1971 

Home  construction  and  renovation 77 

Paving  work 61 

Carpets 46 

Furniture  and  upholstery 40 

Home  entertainment  equipment 38 

Major  appliances 20 

Small  appliances 14 

Total 296 


Source:  Consumer  Protection  Bureau,  Toronto. 


It  will  be  observed  that  there  is  a  much  stronger  "local  flavour"  to  the 
Ontario  figures  and  that  the  complaints  reflect  the  dominant  concern  of 
Toronto  householders  with  well-known  abuses  of  several  years'  standing, 
notably  those  involving  aluminum  siding  and  roofing  work,  the  paving 
of  driveways,  and  cheap  carpeting  sold  by  so-called  factory  outlets. 
The  significance  of  some  of  these  items  will  be  pursued  in  greater  detail 
in  a  later  chapter. 

3.     Automobiles:  Two  Studies 

It  needs  to  be  reiterated  that  the  foregoing  tables  have  no  statistical 
validity  because  they  are  confined  to  complaints  received  by  the  two 
government  agencies  (and  usually  only  written  ones  at  that),  rather  than 
being  based  on  a  sampling  of  the  experiences  of  a  balanced  cross-section 
of  the  consuming  public.  Such  cross-section  figures,  however,  are  avail- 
able with  respect  to  the  automobile  industry  and  they  fully  support  the 
disquieting  impression  created  by  the  dominant  position  of  car  buyers' 
complaints  in  the  total  number  of  complaints. 

For  several  years  now  Consumer  Reports,  the  organ  of  the  American 
Consumers  Union,  has  sent  an  annual  questionnaire  to  its  readers  in- 
viting those  who  have  bought  a  new  car  during  the  preceding  year  to 
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record  their  experiences.  The  results  for  the  past  three  years  have 
shown  a  fairly  consistent  pattern  :12  about  one-third  of  the  new  car  buyers 
experienced  dissatisfaction  with  the  delivered  condition  of  their  vehicle 
and  about  one-fourth  of  the  dissatisfied  buyers  said  they  had  received  un- 
satisfactory service  under  their  warranty.13 

Mr.  Louis  Romero,  until  recently  a  graduate  student  at  the  Osgoode 
Hall  Law  School  and  now  a  law  teacher  at  the  University  of  Saskatchewan, 
derived  comparable  results  from  a  questionnaire  distributed  by  him  in 
April,  1971  among  a  stratified  group  of  Ontario  new  car  buyers.  He  sent 
out  600  questionnaires  to  car  buyers  of  specified  makes,  and  received  343 
replies.    The  make  of  car  was  divided  among  the  respondents  as  follows: 

Chevrolet 120 

Ford 119 

Plymouth 104 

Total 343 


The  results  of  the  questionnaire  are  shown  in  Table  5  (page  20) .  Just  under 
80%  of  the  buyers  were  satisfied  with  the  performance  of  their  car  in 
April,  1971 ;  the  remaining  20%  were  dissatisfied  on  one  ground  or  another. 
A  much  higher  percentage  had  experienced  problems  with  their  car  since 
the  time  of  purchase.  The  percentages  ranged  from  51.13%  with  respect 
to  mechanical  problems  to  21.87%  with  respect  to  defects  in  appearance. 
Only  14.29%  reported  that  they  had  experienced  no  defects.  Of  the 
respondents  with  defective  cars  (294)  only  51.70%  had  the  defect  corrected 
free  of  charge  under  the  warranty.  The  remaining  142  respondents  had 
varying  experiences.  A  surprisingly  high  percentage  (45.77%)  claimed 
that  the  dealer  trieoj  but  could  not  fix  the  defect.  Another  25.35% 
alleged  that  the  dealer  had  shown  disinterest,  and  more  than  half  (59. 18%) 
reported  that  they  had  to  return  to  the  dealer  more  than  once  with  the 
same  defect. 


^Consumer  Reports  1971,  at  p.  205;  Consumer  Reports  1970,  at  pp.  202-203;  Consumer 
Reports  1969,  at  p.  178. 

13The  results  of  the  1970  questionnaire  were  as  follows.  36%  of  the  buyers  of 
domestic  cars  and  20%  of  the  buyers  of  imported  cars  were  dissatisfied  with  the 
delivered  condition  of  their  vehicle  and  26%  of  the  dissatisfied  buyers  said  they  had 
obtained  unsatisfactory  service  under  the  terms  of  their  warranty.  Consumer  Reports 
1971,  at  p.  205. 
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Table  5 

MR.  LOUIS  ROMERO'S  STUDY: 

TOTAL  AND  PERCENTAGES  OF  ANSWERS  TO  THE 

NEW  CAR  WARRANTY  QUESTIONNAIRE 


Questions 


Yes 


No 


Answers  N0 

Yes  &  No{     Defects 


Total 


1.   Are  you  satisfied  with  the 

performance  of  your  car  ?        274  54 

(79.89%)     (15.74%) 


2.   Has  your  car  had  any  of 
these  ? 

— Mechanical  problems. .  . . 
— Defects  in  appearance.  . . 
— Squeaks  or  rattles 


176  167 

(51.31%)  (48.69%) 

75  268 

(21.87%)  (78.13%) 

145  198 

(42.27%)  (57.73%) 


152§  94§ 

(51.70%)     (31.97%; 


3.  Were    the    defects    cor- 
rected free  of  charge 
under  the  warranty  ? . .  . 

4.  If    they    were    not    cor- 
rected please  state  why: 

— Defect  not  covered  by 

warranty 46  96 

(32.39%)  (67.61%) 
— Dealer  tried  but  could  not 

fix 65  77 

(45.77%)  (54.23%) 

— Dealer  was  not  interested         36  106 

(25.35%)      (74.65%) 

5.  Was  it  necessary  to  re- 
turn to  the  dealer  with 

the  same  defects  ? 174  120 

(59.18%)     (40.82%) 


15 

(4.37%) 


343 


343 


343 


343 


48§ 
16.33%; 


49 

;u.29%; 


343 


1421 


142 


142 


294 


** 


I  This  column  refers  to  respondents  who  ticked  both  boxes  relating  to  Question   1. 
For  purposes  of  evaluation  the  answers  have  been  treated  as  negative. 

§These  percentages  are  calculated  on  the  total  number  of  respondents   (294)   who 
complained  that  their  cars  had  shown  some  defect. 

^Question  4  was  answered  only  by  those  respondents  who  stated  that  some  or  all  of 

their  defects  were  not  corrected  free  of  charge  under  the  warranty. 
♦♦Question  5  was  answered  only  by  those  respondents  who  stated  that  their  cars  had 
shown  some  defects. 
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4.     The  Appliance  and  Home  Entertainment  Industry 

The  typical  household  appliance  or  home  entertainment  machine  is 
a  much  less  complex  product  than  the  automobile,  and  it  is  not  sur- 
prising that  the  number  of  complaints  involving  this  category  of  goods 
is  much  smaller  than  for  cars.  There  may  also  be  other  reasons.  The 
consumer's  investment  is  much  more  modest  and  in  many  instances  he 
probably  finds  it  quicker  to  call  in  a  local  serviceman  than  to  make  a 
large  fuss.  In  the  case  of  small  appliances,  particularly  those  costing  less 
than  $25,  he  is  probably  reconciled  to  a  short  life  expectancy.  And,  in 
fairness  to  the  Canadian  industry,  it  must  be  added  that,  in  the  view 
of  the  Research  Team  of  the  Project  on  Consumer  Warranties  and 
Guarantees  many  of  the  manufacturers  have  responded  much  more 
constructively  to  complaints  during  the  past  three  years  than  has  the 
automobile  industry. 

Even  so,  there  is  little  room  for  complacency.  The  Research  Team 
informed  the  Commission  that  there  is  substantial  evidence  that  coloured 
television  sets  were  prematurely  marketed  and  that  the  consumer  bore 
the  brunt  while  the  industry  struggled  to  resolve  the  technical  difficulties. 
Even  now  manufacturers  are  prepared  to  provide  a  labour  and  parts 
guarantee  for  the  television  tube — the  most  important  and  most  costly 
component  in  the  set — for  only  one  year  and  a  parts  only  guarantee 
for  the  second  year.  The  level  of  the  quality  control  is  also  said  to  have 
declined.  Consumer  Reports  tested  twelve  models  of  the  1967  colour  sets 
and  reported  that,  "Seven  sets  (Sylvania,  Admiral,  Motorola,  General 
Electric,  Sears,  and  two R.C.A.'s),  arrived  defective,  seriously  misadjusted, 
or  with  other  troubles,  and  one  (Magnavox)  developed  a  defect  after  a  short 
time."14  The  1969  and  1971  tests  reported  in  this  journal  disclosed  no 
improvement  in  the  position.  In  fact,  the  1971  report  stated  that 
"Consumer  Union's  experience  with  the  eighteen  table-model  sets  tested 
for  this  report  indicates  that  the  situation  has,  if  anything,  grown 
worse."15 

Frequent  consumer  complaints  have  also  been  directed,  both  in 
Canada  and  the  United  States,  at  the  television  service  repair  industry.16 
The  complaints  encompass  dilatory  responses  to  calls  for  aid,  over- 
charging, incompetent  repair  work,  and  not  a  few  substantiated  cases  of 
outright  fraud.    We  return  to  this  problem  in  later  portions  of  this  report.17 

Quality  control  also  continues  to  be  a  problem  with  respect  to 
some  major  household  appliances,  as  is  indicated  to  some  extent  by 
the  large  number  of  warranty  claims  which  manufacturers  receive  under 
the  terms  of  their  written  warranties.  For  example,  in  the  year  ending 
March,  1971,  five  Canadian  manufacturers  of  automatic  washing  machines 
made  19,526  service  calls  under  the  terms  of  their  one-year  warranty  to 


14  Consumer  Reports  1967,  at  p.  10. 
lbConsumer  Reports  1971,  at  p.  18. 
16See,  e.g.,  Consumer  Reports  1967,  at  pp.  18,  127,  247,  341;  Consumer  Reports  1971,  at 

p.  436. 
"The  problems  of  honesty  and  competency  in  the  service  industries  are  discussed  in 

chapter  9  and  Appendix  B,  infra. 
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buyers  located  in  Toronto,  London,  and  three  smaller  communities.18 
6,694  of  these  calls  were  classified  as  "product  fault"  calls.  During  the 
same  period  11,862  units  were  estimated  to  have  been  installed  in  these 
communities,  thus  giving  a  ratio  of  better  than  0.5  calls  for  every  unit 
installed. 

Some  small  appliances  have  also  attracted  criticism  on  the  grounds  of 
inadequate  quality  control.  Again  to  quote  a  1970  report  of  Consumer 
Reports : 19 

Electric  mixers  have  now  been  on  the  market  for  more  than  three 
decades.  You'd  expect  that  much  development  time  to  have 
produced  an  appliance  that's  really  first-rate.  Yet  sadly,  you're 
all  too  often  lucky  if  your  new  mixer  works  at  all.  Enough  defects 
popped  up  as  we  tested — or  met  the  eye  even  before — to  make  CU 
wonder  if  some  companies  bother  even  to  plug  their  mixers  in 
before  sending  them  to  market. 

5.     Conclusions 

The  foregoing  figures  give  some  indication  of  the  consumer's  most 
pressing  concerns  and  the  findings  of  impartially  conducted  tests. 
They  do  not,  however,  convey  even  remotely  an  impression  of  the 
frustrations  and  anxieties  suffered  by  individual  purchasers  as  they  seek 
to  obtain  redress  for  a  defective  product.  During  its  study,  the  Research 
Team  of  the  Warranties  and  Guarantees  Project  was  able  to  examine  a 
large  number  of  the  complaints.  Some  complaints  are  ill-founded  and 
some  no  doubt  are  exaggerations  of  the  actual  facts,  but  the  federal  and 
provincial  officials  with  whom  the  Research  Team  discussed  the  problem 
were  of  the  opinion  that  the  great  majority  of  complaints  are  justified. 

Review  of  the  complaint  files  and  interviews  by  the  Research 
Team  with  a  broad  cross-section  of  industry  members  indicated  that  all 
parties  attached  only  minor  importance  to  the  conventional  sales  law. 
Most  of  them  in  fact  appeared  to  know  very  little  about  what  the  law 
was.  Surprisingly,  very  few  of  the  industry  representatives  were  found 
to  be  aware  that  disclaimer  clauses  had  been  largely  nullified  as  a  result 
of  the  amendment  to  The  Consumer  Protection  Act  adopted  in  1971  by  the 
Ontario  Legislature.20  Consumers'  complaint  letters  in  turn  only  rarely 
refer  to  the  law  and  threaten  legal  action  with  even  less  frequency. 
The  number  of  actions  actually  instituted  is  miniscule. 

As  a  result  of  the  investigations  undertaken  for  the  Commission 
by  the  Research  Team  of  this  Project,  we  are  unable  to  entertain  the  hope 
that  if  some  glaring  defects  in  the  existing  law  could  be  remedied,  the 
consumer's  problems  would  be  largely  solved.  We  have  reached  the 
conclusion,  explained  in  detail  in  later  parts  of  this  report,  that  a  revision 


18CAMA  Quality  Index  Report,  Household  Automatic  Washers,  January-March  1971 

(mimeo.). 
19 Consumer  Reports  1970,  at  p.  169. 
20See  The  Consumer  Protection  Amendment  Act,  1971,  S.O.  1971,  c.  24,  s.  2. 
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of  the  substantive  rules  of  law  should  be  accompanied  by  new  measures 
in  public  law  areas  to  ensure  compliance  with  the  law  and  to  make  it 
possible  for  the  consumer  to  have  his  grievances  adjusted  in  a  manner  that 
is  fair  to  all  parties  with  minimum  expense  and  maximum  dispatch. 

The  reasons  for  the  needed  changes  in  the  law  and  its  associated 
processes  and  structures  in  the  area  of  consumer  warranties  and 
guarantees  can  be  readily  stated.  Dramatic  changes  have  occurred 
during  the  last  50  years  in  the  production,  distribution  and  consumption 
of  consumer  goods  of  all  types.  The  changes  have  been  particularly  rapid 
since  the  end  of  the  war  and  they  have  transformed  the  factual  bases 
of  much  of  our  sales  law.  This  branch  of  commercial  law  was  largely 
fashioned  in  the  19th  century  and,  by  a  cruel  paradox,  its  rules  were 
codified  just  as  the  consumer  age  was  about  to  begin.  As  a  result, 
The  Sale  of  Goods  Act21  is  largely  divorced  from  present  day  commercial 
and  consumer  realities. 

Apart  from  the  more  specific  analysis  to  which  some  portions  of 
this  Act  will  be  subjected  in  the  following  chapters  of  this  report,  its 
principal  shortcomings  can  be  said  to  be  these.  It  proceeds  from  the 
fictitious  premise  that  the  parties  are  bargaining  from  positions  of  equal 
strength  and  sophistication  and  it  uses  concepts  to  describe  and  distinguish 
between  different  types  of  obligations  that  are  now  obsolete  and  difficult 
to  apply.  It  supplies  a  framework  of  remedies  for  breaches  of  the  seller's 
obligations  that  are  unrelated  to  practical  realities.  Especially  serious 
is  the  Act's  preoccupation  with  the  bilateral  relationship  between  the 
seller  and  the  buyer,  which  totally  ignores  the  powerful  position  of  the 
manufacturer  in  today's  marketing  structure.  This  results,  at  least  in 
the  Anglo-Canadian  law,  in  shielding  the  manufacturer  from  contractual 
responsibility  to  the  consumer.  By  the  same  token  the  law  has  largely 
ignored  the  impact  of  manufacturers'  express  warranties  and  the  defects 
in  their  contents  and  administration.  Finally,  our  sales  law  is  private  law 
and  it  has  failed  to  provide  any  meaningful  machinery  for  the  redress  of 
consumer  grievances.  This  last  weakness  is  perhaps  the  most  serious  of 
all  weaknesses,  for  as  has  been  frequently  observed,  a  right  is  only  as 
strong  as  the  remedy  available  to  enforce  it. 

There  has  been  much  public  law  legislation  in  the  consumer  goods 
area,  but  most  of  it  has  been  prophylactic  in  character  and  its  impact 
on  warranty  rights  has  only  been  marginal.  Legislation  such  as  the 
Food  and  Drugs  Act,22  the  Hazardous  Products  Act,23  and  the  motor 
vehicle  safety  provisions  of  The  Highway  Traffic  Act2X  is  designed  to 
keep  dangerous  products  and  products  unfit  for  human  consumption 
off  the  market.    Other  acts  such  as  the  Consumer  Packaging  and  Labelling 


21The  Sale  of  Goods  Act,  R.S.O.  1970,  c.  421.    Unless  otherwise  indicated,  all  references 

hereafter  to  The  Sale  of  Goods  Act  are  to  the  Ontario  Act. 
22R.S.C.  1970,  c.  F-27. 
23R.S.C.  1970,  c.  H-3. 
24See,  e.g.,  The  Highway  Traffic  Act,  R.S.O.  1970,  c.  202,  s.  58  (certificate  of  mechanical 

fitness  provisions). 
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Act,2b  the  Canada  Dairy  Products  Act,26  and  the  Fruit,  Vegetables  and  Honey 
Act27  are  intended  to  increase  the  information  available  to  consumers 
about  the  products  they  are  purchasing  and  to  facilitate  comparison 
shopping.  The  provincial  Consumer  Protection  Act28  is  more  concerned 
with  consumer  credit  practices  or,  like  the  federal  Combines  Investigation 
Act29  with  deceptive  selling  and  advertising  methods.  Again,  their 
impact  on  warranty  rights  has  been  minimal. 

The  closest  approach  by  the  provinces  to  warranty  legislation  has 
been  through  those  statutes  providing  for  the  avoidance  of  disclaimer 
clauses  and  the  establishment  of  consumer  protection  bureaux.  This 
falls  far  short  of  what  is  needed.  American  appreciation  of  the  dimensions 
of  the  problem  has  been  much  better,  but  even  there  the  approach 
has  been  piecemeal  and  fragmentary  in  character. 

The  Commission  therefore  recommends  the  adoption  of  an  entirely 
new  act,  to  be  known  as  The  Consumer  Products  Warranties  Act,  which 
will  deal  comprehensively  and  systematically  with  all  aspects  of 
consumer  warranties.  We  much  prefer  this  step  to  two  possible 
alternatives:  (a)  extensive  amendments  to  The  Sale  of  Goods  Act;  or 
(b)  the  addition  of  a  new  part  to  The  Consumer  Protection  Act.  We 
are  opposed  to  bringing  about  the  desired  changes  by  means  of  amend- 
ments to  The  Sale  of  Goods  Act  on  a  number  of  grounds.  One  is  that  it 
would  turn  the  Act  into  a  still  more  complex  document  and,  in  the 
initial  stages  at  least,  would  probably  lead  to  a  considerable  amount  of 
confusion.  A  second  ground  is  that  The  Sale  of  Goods  Act  has  always 
been  thought  of  as  a  statement  of  general  sales  principles;  we  think  it 
should  retain  this  character.  Finally,  but  not  least,  The  Sale  of  Goods 
Act  is  badly  in  need  of  a  complete  overhaul  to  bring  it  abreast  of 
current  mercantile  practices  and  the  best  juristic  thought.  In  the 
opinion  of  the  Commission,  it  would  be  better  to  undertake  this  task 
of  general  revision  separately  from  legislation  prescribing  special  consumer 
provisions. 

The  Commission's  opposition  to  adding  a  new  part  to  The  Consumer 
Protection  Act  rests  on  different  grounds.  In  our  view,  the  drafting 
of  the  Act  could  be  improved,  and  we  are  a  little  disturbed  by  the  way 
in  which  a  large  number  of  different  topics  are  already  dealt  with  in  the 
same  statute.  We  think  it  better,  therefore,  that  The  Consumer  Products 
Warranties  Act  should  embark  on  a  life  of  its  own  unimpeded  by  the 
legacy  of  any  other  statutory  instrument. 

The  Commission  recommends  the  adoption  of  a  single  Act  instead 
of  a  series  of  Acts  to  cover  different  consumer  products.  It  is 
appreciated  that  warranty  problems  arise  mainly  with  respect  to  durable 
goods  and  that  the  problems  differ  considerably  in  their  scope  and 


26Stat.  Can.  1970-71,  c.  41 
26R.S.C.  1970,  c.  D-l. 
"R.S.C.  1970,  c.  F-31. 
28R.S.O.  1970,  c.  82. 
29R.S.C.  1970,  c.  C-23. 
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intensity.  However,  in  our  view  most  warranty  problems  have  a 
common  core  and  the  Act  can  be  drawn  with  sufficient  flexibility  to 
make  it  adaptable  to  most  products.  A  carefully-devised  regulation- 
making  power  should  be  able  to  take  care  of  exceptional  situations 
and  allow  the  drafting  of  special  rules  applicable  to  particular  types  of 
industries. 

Ontario  has  ample  constitutional  powers  to  adopt  legislation  of  the 
sort  that  we  propose.  We  have  considered  whether  it  would  not  be 
better  to  leave  legislative  action  in  this  area  to  the  Federal  Government 
and  whether  there  is  a  danger  that  an  Ontario  precedent  might  lead 
to  a  proliferation  of  possibly-conflicting  provincial  statutes.  The  first 
question  should  be  answered  in  the  negative.  Speaking  generally,  the 
Federal  Government  has  no  jurisdiction  over  the  warranty  aspects  of 
intra-provincial  transactions  unless  they  involve  elements  of  fraud  or 
deception.  Even  if  this  were  not  so,  we  incline  to  the  view  that  a 
programme  dealing  with  consumer  warranties  can  often  be  administered 
more  effectively  at  the  provincial  or  urban  level  than  through  a  national 
office.  This  is  particularly  true  in  the  light  of  the  importance  which  we 
have  attached  throughout  this  report  to  the  consumer  being  able  to 
obtain  an  expeditious  and  informal  redress  for  his  grievances. 

At  the  same  time,  we  are  fully  aware  that  many  Canadian  manu- 
facturers market  their  products  across  the  country  and  we  share  the 
desire  that  conflicting  provincial  requirements  should  be  avoided  when- 
ever possible.  The  problem  is  far  from  being  a  new  one.  It  appears 
to  have  been  successfully  resolved  in  other  areas  of  consumer  protection 
and,  with  the  aid  of  inter-provincial  and  federal-provincial  conferences, 
we  are  sanguine  enough  to  believe  that  it  can  also  be  overcome  in  the 
warranty  field. 

In  the  next  part  of  this  report,  the  existing  legal  framework  and 
its  shortcomings  are  discussed.  For  the  reasons  stated  above,  the 
Commission  has  concluded  that  these  shortcomings,  as  they  relate  to 
the  matter  of  consumer  warranties  and  guarantees,  should  be  corrected 
through  the  enactment  of  the  proposed  Consumer  Products  Warranties 
Act.  Under  the  legislative  design  envisaged  by  the  Commission,  The 
Sale  of  Goods  Act  would  continue  to  be  the  basic  general  sales  law  of 
the  province,  except  that  significant  parts  of  it  would  no  longer  apply 
to  that  class  of  transactions  identified  in  the  new  Act  in  which  new 
rules  and  procedures  are  required  for  consumer  sales,  particularly  with 
respect  to  consumer  warranties  and  guarantees.  Apart  from  consumer 
warranties  and  guarantees  there  are  many  aspects  of  The  Sale  of  Goods 
Act,  involving  both  consumer  and  commercial  sales,  that  require  modern- 
ization and  revision.  These  will  be  the  subject  of  a  separate  project 
recently  set  in  motion  by  the  Commission. 

Recommendations 

The  Commission  recommends  that : 

1.  The  Legislature  of  the  Province  of  Ontario  enact  a  new  statute, 
to  be  known  as  The  Consumer  Products  Warranties  Act,  which  will 
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deal  comprehensively  and  systematically  with  all  aspects  of  con- 
sumer warranties. 

2.  The  proposed  Act  apply,  in  lieu  of  The  Sale  of  Goods  Act,  to  all  persons 
selling  consumer  products  to  consumers,  in  the  course  of  their 
business,  and  to  all  manufacturers  of  such  products. 

3.  "Consumer  products"  be  defined  in  the  proposed  Act  as  meaning 
goods  that  are  regularly,  although  not  necessarily  exclusively,  bought 
for  personal  use  or  consumption. 

4.  "Consumer"  be  defined  in  the  proposed  Act  as  an  individual  acquir- 
ing a  consumer  product  for  his  own  use  or  consumption,  or  for  the 
use  or  consumption  of  another  individual. 

5.  The  proposed  Act  provide  that  where  the  buyer  intends  the  product 
to  be  used  for  a  business  and  a  non-business  purpose,  the  predominant 
purpose  would  govern  the  characterization  of  the  use. 

6.  "Sale"  in  the  proposed  Act  include  all  near-sale  transactions,  including 
leases  with  an  option  to  purchase,  leases  for  substantial  terms,  and 
should  cover  materials  transferred  under  a  contract  for  work  and 
materials. 

7.  The  proposed  Act  consist  of  the  following  principal  parts: 

a.  A  statement  of  the  warranty  obligations  of  the  seller  and  manu- 
facturer of  a  consumer  product ; 

b.  A  code  of  basic  guidelines  for  the  contents  of  express  per- 
formance warranties  and  their  administration; 

c.  Machinery  for  the  resolution  of  warranty  disputes ;  and 

d.  General  provisions  for  the  administration  of  the  Act. 


PART  II 

THE  EXISTING  LAW  AND  ITS 
SHORTCOMINGS 


27 


CHAPTER  2 

THE  CONSUMER  AND  THE  SALE  OF  GOODS  ACT 

A  disappointed  consumer  with  defective  goods  on  his  hands  has  a 
number  of  legal  alternatives  at  his  disposal.  He  may  consider  suing  the 
seller,  who  will  usually  be  a  retailer,  and  sometimes  also  the  manufacturer 
of  the  goods  (assuming  he  was  not  the  seller).  We  consider  the  consumer's 
position  vis-a-vis  the  manufacturer  in  a  later  chapter. 

1.     Express  Warranties  and  Non-Contractual  Representations 

If  the  consumer  elects  to  sue  his  seller  he  may  have  a  further  series 
of  alternatives.  If  he  complains  of  active  misrepresentations  by  the  seller 
he  may  have  an  action  in  equity  for  rescission  of  the  contract  or  possibly 
even  a  claim  for  damages  for  negligent  representations  under  the  doctrine 
of  Hedley,  Byrne.1  In  practice,  however,  the  consumer  would  be  better 
advised  to  ground  his  action  on  breach  of  an  express  warranty. 

This  is  so  for  a  number  of  reasons.  Ontario  has  not  adopted 
remedial  legislation  comparable  to  the  English  Misrepresentation  Act, 
1967,2  and  as  a  result  the  equitable  remedy  of  rescission  in  this  province 
is  still  subject  to  some  very  significant  hurdles,  of  which  the  rule  in 
Seddons  Case3  and  the  rule  that  rescission  will  only  be  granted  where 
both  parties  can  be  substantially  restored  to  their  original  positions, 
are  some  of  the  most  obvious.4  We  have  considered  the  possibility  of 
recommending  the  adoption  in  Ontario  of  legislation  similar  to  the 
English  Act  but  we  have  reached  the  conclusion,  at  any  rate  so  far  as 
contracts  of  sale  are  concerned,  that  a  better  solution  would  be  to 
enlarge  the  common  law  concept  of  express  warranties. 

So  far  as  an  action  in  damages  for  negligent  misrepresentation  is 
concerned,  there  is  no  reason  in  principle  why  the  doctrine  of  Hedley, 
Byrne  should  not  apply  to  representations  by  a  seller  if  the  other 
conditions  laid  down  by  the  House  of  Lords  are  satisfied.5  In  practice, 
however,  the  buyer  is  likely  to  experience  considerable  difficulties  in 
proving  negligence  since  often  the  seller  may  merely  be  repeating 
information  communicated  to  him  by  the  manufacturer.  For  these 
several  reasons  the  buyer  will  have  a  strong  inducement  to  attempt  to 
rest  his  case  on  breach  of  an  express  warranty. 

To  succeed  he  will  have  to  overcome  two  formidable  hurdles.  The 
first  resides  in  the  Anglo-Canadian  test  of  what  constitutes  an  express 


1  Hedley,  Byrne  &  Co.,  Ltd.  v.  Heller  &  Partners,  Ltd.,  [1964]  A.C.  465. 

247  Halsbury's  Stats.  (2nd  ed.)  1075. 

3Seddon  v.  North  Eastern  Salt  Co.  Ltd.,  [1905]  1  Ch.  326.  The  rule  is,  briefly,  that 
the  court  will  not  grant  rescission  of  an  executed  contract  for  the  sale  of  a  chattel  or  a  chose 
in  action  on  the  ground  of  an  innocent  misrepresentation.  Once  the  contract  is  com- 
pleted, fraud  must  be  proved  by  the  deceived  party  before  rescission  will  be  granted. 

4See  further  Ziegel,  Reform  of  the  Law  of  Innocent  Misrepresentation,  (1962)  27  Sask. 
Bar  Rev.  134. 

5  These  conditions  have  been  made  more  stringent  as  a  result  of  the  restrictive  interpre- 
tation of  Hedley,  Byrne  given  by  the  Privy  Council  in  Mutual  Life  &  Citizens' 
Assurance  Co.  Ltd.  v.  Evatt,  [1971]  1  All  E.R.  150. 

[28] 
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warranty.  In  Heilbut,  Symons  &  Co.  v.  Buckleton6  the  House  of  Lords 
reaffirmed  the  rule  first  laid  down  in  Chandelor  v.  Lopus1  that  a  mere 
affirmation  of  fact  is  not  sufficient  unless  it  is  also  intended  to  be  promissory 
in  character.  Whatever  the  theoretical  merits  of  the  rule,  it  has  little 
to  commend  it  in  practice.  The  test  of  contractual  intention  is  an 
elusive  one  and  it  is  difficult  to  escape  the  conclusion  that  in  many 
cases  the  courts  have  merely  rationalized  a  result  which  they  thought 
desirable  on  grounds  of  fair  dealing  between  the  parties.8  We  observe 
that  in  the  United  States,  the  courts  apparently  never  adopted  the 
dichotomy  between  contractual  and  non-contractual  representations 
where  the  parties  actually  concluded  a  contract. 

The  Commission  recommends  the  elimination  of  this  distinction  in 
Ontario,  at  least  for  the  purposes  of  consumer  sales.  The  test  that  we 
favour  is  the  one  found  in  section  12  of  the  American  Uniform  Sales 
Act.9     This  provided  that : 

Any  affirmation  of  fact  or  any  promise  by  the  seller  relating  to 
the  goods  is  an  express  warranty  if  the  natural  tendency  of  such 
affirmation  or  promise  is  to  induce  the  buyer  to  purchase  the 
goods,  and  if  the  buyer  purchases  the  goods  relying  thereon. 

The  Commission  prefers  this  test  to  the  somewhat  more  obscure  language 
used  in  section  2-313  (1)  (a)  of  the  Uniform  Commercial  Code.  This 
recommendation  is  in  broad  agreement  with  an  amendment  adopted 
earlier  this  year  to  the  Manitoba  Consumer  Protection  Act.10 

Both  the  American  provisions  contain  a  rider  to  the  effect  that 
mere  language  of  commendation  shall  not  be  construed  as  a  warranty. 
We  do  not  support  this  exclusion,  believing  as  we  do  that  it  is  based 
on  a  misconception  of  the  importance  of  modern  advertising  techniques 
in  influencing  the  consumer's  buying  decisions. 

2.     The  Parol  Evidence  Rule 

The  second  hurdle  to  be  overcome  by  the  buyer  stems  from  the 
parol  evidence  rule.  With  rare  exceptions,  agreements  for  the  sale  of 
automobiles,  old  and  new,  and  conditional  sale  agreements  involving  other 


6[1913]  A.C.  30. 
'(1625),  79  E.R.  3. 

8For  an  excellent  discussion  of  the  problem  see  Allan,  The  Scope  of  the  Contract  (1967), 
41  Austr.  L.  J.  274.  See  also  Sutton,  Reform  of  the  Law  of  Sales,  (1969),  7  Alta. 
L.  Rev.  130. 
9The  Uniform  Sales  Act,  which  previously  was  in  force  in  many  of  the  states  of  the 
United  States  has  now  been  replaced  by  Article  2  of  the  Uniform  Commercial  Code. 
[Hereinafter  cited  as  U.C.C.]. 
10R.S.M.  1970,  c.  C200  as  amended  by  Stat.  Man.  1971,  c.  36,  s.  8.  Section  58  (8)  reads 
as  follows: 

Every  claim  by  a  seller  regarding  the  quality,  condition,  quantity,  performance 
or  efficacy  of  goods  or  services  that  is 

(a)  contained  in  an  advertisement ;  or 

(b)  made  to  a  buyer; 

shall  be  deemed  to  be  an  express  warranty  respecting  those  goods  or  services. 
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types  of  consumer  durables  contain  a  clause  excluding  all  representations 
and  warranties  other  than  those  expressly  stated  in  the  written  document. 
For  good  measure,  the  manufacturers'  written  warranties  frequently  carry 
a  disclaimer  of  like  import.  This  means  that  the  consumer  is  precluded 
from  giving  evidence  of  oral  assurances  given  him  by  the  dealer  before  the 
sale  unless  he  can  bring  himself  within  one  of  the  recognized  exceptions 
to  the  parol  evidence  rule.  Some  courts  have  shown  considerable  in- 
genuity in  by-passing  the  rule  while  others  have  shown  themselves  un- 
sympathetic;11 as  in  the  case  of  the  characterization  of  a  representation, 
the  results  are  unpredictable. 

It  is  the  view  of  the  Commission  that  the  time  has  come  in  Ontario  to 
abolish  the  parol  evidence  rule  for  consumer  transactions,  and  to  nullify 
the  effect  of  disclaimer  clauses  in  written  agreements  which  preclude  the 
buyer  from  giving  evidence  about  oral  representations.  A  similar  step 
has  already  been  taken  in  the  English  Misrepresentation  Act,  1967  with 
respect  to  non-contractual  representations,  although  it  does  not  go  quite 
as  far  as  our  proposal.12  The  function  of  a  salesman  is,  after  all,  to 
provide  information  about  his  principal's  goods  and  it  seems  to  us 
unrealistic  for  the  law  to  expect  a  consumer  to  be  familiar  with  the 
parol  evidence  rule  or  to  understand  the  significance  of  disclaimer  clauses 
of  the  type  to  which  we  have  referred. 

Coupled  with  the  abolition  of  the  parol  evidence  rule  in  consumer 
transactions,  we  think  there  is  need  for  a  related  step.  In  retail  sale  agree- 
ments it  is  common  to  find  a  clause  denying  the  authority  of  any  employee 
of  the  retailer  to  vary  the  terms  of  the  written  document.  The  objections 
to  such  clauses  are  the  same  as  those  relating  to  the  parol  evidence  rule, 
and  for  the  same  reasons  the  Commission  recommends  that  such  clauses 
be  declared  to  be  of  no  effect  in  consumer  sales.  This  recommendation  does 
not  mean  that  a  principal  will  be  bound  by  the  representations  of  every 
employee  however  much  they  may  be  outside  the  usual  or  ostensible 
scope  of  the  employee's  authority.  It  will  simply  restore  the  consumer's 
right  to  give  evidence  of  what  was  said  to  him  and  then  leave  the 
significance  of  the  representation  to  be  governed  by  the  usual  rules  of 
agency. 


11  For  some  recent  examples,  see  Frontier  Finance  Ltd.  v.  Hynes  &  Niagara  Sewing  Machine 
(1957),  10  D.L.R.  (2d)  206  (Ont.);  Prudential  Finance  Corp.  v.  Kucheran  (1964), 
45  D.L.R.  (2d)  402  (Ont.);  and  Francis  v.  Trans-Canada  Trailer  Sales  (1969), 
69  W.W.R.  748  (Sask.). 

12  Section  3  provides  that  if  any  agreement  contains  a  provision  which  would  exclude 
or  restrict  (a)  any  liability  to  which  a  party  to  a  contract  may  be  subject  by  reason 
of  any  misrepresentation  made  by  him  before  the  contract  was  made;  or  (b)  any 
remedy  available  to  another  party  to  the  contract  by  reason  of  such  misrepresentation, 
that  provision  shall  be  of  no  effect  except  to  the  extent  (if  any)  that,  in  any  proceed- 
ings arising  out  of  the  contract,  the  court  or  arbitrator  may  allow  reliance  on  it  as 
being  fair  and  reasonable  in  the  circumstances  of  the  case.  The  section  would  not 
appear  to  go  as  far  as  our  proposal;  it  merely  avoids  an  attempt  by  the  representor 
to  exclude  liability  for  a  misrepresentation,  but  does  not  state  to  what  extent  evidence 
of  the  representation  is  admissible.  The  Commission's  recommendation  would  make 
it  clear  that  such  evidence  is  admissible.  The  question  of  disclaimer  clauses  is  dealt 
with  in  chapter  3  of  this  report. 
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3.  Warranties  and  Conditions 

For  convenience  of  expression,  we  have  referred  in  the  preceding 
paragraphs  to  contractual  obligations  as  amounting  to  warranties.  This 
classification  is,  of  course,  incomplete  because  our  sales  law  distinguishes 
between  two  and  possibly  three  types  of  obligations,  namely,  warranties, 
conditions,  and  fundamental  obligations.  The  distinction  between 
warranties  and  conditions  is  of  great  practical  importance  because  of  the 
different  remedies  to  which  a  buyer  is  entitled  for  a  breach  of  them. 
The  breach  of  a  warranty  only  entitles  him  to  claim  damages ;  the  breach 
of  a  condition  (and  a  fortiori,  of  a  fundamental  obligation)  entitles  him  to 
rescind  the  contract  and  also  seek  damages.13 

The  distinction  between  warranties  and  conditions  has  been  fre- 
quently criticized  and  we  endorse  the  criticism.14  American  sales  law 
has  never  adopted  the  distinction  and  apparently  has  not  suffered  from 
its  absence.15  It  has  been  rightly  pointed  out  that  the  distinction  focuses 
on  an  a  priori  classification  of  the  obligation  rather  than  on  the  severity  of 
the  breach  of  the  obligation.  Further,  it  leads  to  the  anomalous  con- 
sequences that  a  buyer  who  complains  of  a  minor  infraction  of  a  condition 
will  be  entitled  to  reject  the  goods  and  terminate  the  contract16  whereas 
the  buyer  who  can  only  show  breach  of  a  warranty  will  be  forced  to  con- 
tinue with  the  contract  however  serious  the  breach. 

The  Commission  sees  no  merit  in  maintaining  the  distinction.  It  is 
therefore  recommended  that  the  distinction  between  warranties  and 
conditions  be  abolished  with  respect  to  consumer  sales  and  replaced  by 
the  single  concept  of  "warranty".  In  our  view,  the  remedy  provisions  in 
The  Sale  of  Goods  Act  are  also  inapposite  to  consumer  transactions.  For 
the  purposes  of  the  new  legislation  recommended  in  this  report,  the  law 
dealing  with  consumer  remedies  needs  to  be  extensively  revised  in  order 
to  bring  it  into  line  with  current  practices  and  the  reasonable  expectations 
of  buyers  and  sellers.  Matters  respecting  the  proposed  new  concept  of 
warranty  in  a  consumer  transaction,  and  remedies  in  relation  to  such 
transactions,  are  both  dealt  with  in  a  later  part  of  this  chapter.17 

4.  The  Seller's  Implied  Obligations  and  the  Maxim 
"Caveat  Emptor" 

In  practice  the  buyer  with  defective  goods  on  his  hands  is  more  likely 
to  complain  of  breach  of  one  of  the  implied  quality  obligations  in 
The  Sale  of  Goods  Act  than  of  a  breach  by  the  seller  of  an  express  warranty. 
How  is  he  likely  to  fare?  The  answer  is,  on  the  whole,  very  well, 
assuming  the  absence  of  an  effective  disclaimer  clause  or  other  debilitating 
circumstance. 

The  Research  Team  for  this  project  reported  finding  that  among  lay- 
men, including  many  government  officials,  there  is  still  a  surprising  lack  of 


13The  Sale  of  Goods  Act,  s.  1  (n)  (definition  of  "warranty")  and  ss.  49  and  51. 
14 See  Allan,  supra  note  8. 

15See  Williston,  Rescission  for  Breach  of  Warranty  (1903),  16  Harv.  L.  Rev.  465. 
16 As  illustrated  by  I.B.M.  v.  Shcherban,  [1925]  1  D.L.R.  864  (Sask.  C.A.). 

17 


Infra,  section  6. 
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knowledge  about  the  seller's  implied  obligations  at  law,  and  an  extremely 
strong  belief  that  the  only  obligations  binding  on  a  seller  are  those  expressly 
assumed  by  him.  The  source  of  this  misunderstanding  appears  to  be  the 
idea  of  "let  the  buyer  beware" — expressed  in  the  legal  maxim  "caveat 
emptor" — and  the  assumption  that  this  maxim  is  the  foundation  of  the 
common  law  of  sales. 

Historically  this  is  an  inaccurate  description  of  the  law.18  The 
maxim  apparently  is  not  of  Roman  origin.  It  was  well  established 
in  the  classical  period  of  Roman  law  that  a  buyer  who  had  been  sold 
goods  with  a  latent  defect  was  entitled  to  bring  an  action  in  quanti  minoris 
for  a  reduction  of  the  purchase  price,  or  a  redhibitory  action  for 
rescission  of  the  sale.19  The  maxim  equally  did  not  reflect  the  state 
of  early  English  law,  and  a  learned  writer  has  shown20  that  medieval 
society  imposed  sanctions  of  one  kind  or  another  on  a  seller  who  was 
guilty  of  sharp  practices  or  unfair  dealing.  The  maxim  is  first  cited  by 
Fitzherbert  in  the  16th  century  (without  authority  to  support  it)  but  did 
not  make  its  appearance  in  the  scant  and  not  always  relevant  case  law 
until  the  17th  century.21 

Its  life  as  an  accurate  reflection  of  the  law  was  relatively  short-lived. 
Erosions  of  the  rule  that  a  seller  did  not  vouch  his  title  began  as 
early  as  the  middle  of  the  18th  century  and  the  implied  condition  of 
merchantability  in  the  case  of  manufacturers  and  non-specific  goods 
was  established  by  1815.22  The  implied  condition  of  fitness  followed 
in  1829,23  and  in  187724  it  was  authoritatively  settled  that  a  seller  was 
strictly  liable  for  latent  defects  even  though  they  could  not  have  been 
avoided  by  the  exercise  of  reasonable  care  and  skill  on  his  part.  By  the 
time  Chalmers  began  to  draft  his  Sale  of  Goods  Act,  the  contours  of  the 
modern  sales  rules  had  been  substantially  settled.  The  only  areas  in 
which  the  maxim  still  has  any  vitality  (ignoring  again  for  this  purpose  the 
impact  of  disclaimer  clauses)  is  with  respect  to  private  sales  and  sales  of 
specific  goods  where  the  buyer  has  inspected  the  goods  and  is  deemed 
to  have  bought  them  subject  to  such  defects  as  his  examination  ought 
to  have  revealed.25 

5.     Sections  13-16  of  The  Sale  of  Goods  Act 

In  practice,  the  litigating  buyer  is  likely  to  rely  at  least  as  often 
on  the  warranties  and  conditions  implied  in  his  favour  by  law  as  on  any 
express  warranties  given  by  his  seller.  In  Ontario,  the  appropriate 
provisions  are  to  be  found  in  sections  13-16  of  The  Sale  of  Goods  Act. 
As  has  been  previously  remarked,  on  the  whole  these  provisions  have 


18See  generally  Hamilton,  The  Ancient  Maxim  Caveat  Emptor  (1933),  40  Yale  L.  J.  1133. 
19This  is  still  the  position  in  many  civil  law  jurisdictions.     See,  e.g.,  Quebec  Civil  Code, 

Article  1526. 
"Hamilton,  supra  note  18. 
21Id.,  at  p.  1164  el  seq. 
22Gardiner  v.  Gray  (1815),  171  E.R.  46. 
23 Jones  v.  Bright  (1829),  130  E.R.  1167. 
2*Randall  v.  Newson  (1877),  2  Q.B.D.  102. 
2bThe  Sale  of  Goods  Act,  s.  15.2.    There  is  a  similar  rule  in  the  case  of  a  sale  by  sample: 

s.  16  (2)  (c). 
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served  the  consumer  well  (subject  to  the  Commission's  observations 
about  the  use  of  disclaimer  clauses),26  and  the  buyer  has  also  received 
the  benefit  of  many  sympathetic  and  favourable  constructions  by  the 
courts  of  the  language  of  the  sections. 

There  are,  however,  a  number  of  important  defects  to  which  we 
wish  to  draw  attention.  Some  of  them  are  also  dealt  with  in  the  recent 
report  to  the  British  Parliament  of  the  Law  Commission  and  the 
Scottish  Law  Commission  on  amendments  to  the  Sale  of  Goods  Act, 
1893.27  In  general,  this  Commission  is  in  agreement  with  the  recom- 
mendations made  therein.  We  do  not  find  it  necessary  to  review  those 
recommendations  in  detail  because,  as  already  stated,28  we  favour  the 
adoption  of  an  entirely  new  act  dealing  especially  with  consumer 
product  warranties  and  their  administration,  rather  than  the  alternative 
solution  of  amending  our  Sale  of  Goods  Act  for  the  purpose  of 
remedying  its  shortcomings. 

a.    THE   IMPLIED  CONDITION   OF  TITLE:    SECTION    13 

Problems  of  title  arise  only  rarely  in  the  case  of  a  sale  of  new  goods 
but  they  still  provide  a  source  of  litigation  in  the  used  car  trade, 
particularly  where  the  vehicle  is  subject  to  a  prior  undisclosed 
security  agreement.  According  to  the  language  of  section  13  (a)  of 
The  Sale  of  Goods  Act,  the  implied  condition  of  title  only  enures  for 
the  benefit  of  the  buyer  in  the  case  of  an  outright  sale ;  in  the  case  of  an 
agreement  to  sell,  the  seller  only  warrants  that  he  will  have  a  right 
to  sell  the  goods  when  the  property  is  to  pass.  A  very  high  percentage 
of  used  cars  are  sold  on  a  conditional  sale  basis,  and  it  is  well  settled 
in  Canadian  jurisprudence  that  a  conditional  sale  agreement  is  only  an 
executory  form  of  sale.29  It  follows  that,  strictly  speaking,  the  conditional 
seller  has  not  breached  the  implied  condition  of  title  if  it  subsequently 
transpires  that  he  did  not  possess  title  at  the  time  of  the  original 
agreement. 

Curiously,  the  point  has  not  been  argued  in  the  reported  Canadian 
cases  and  the  courts  have  assumed  that  the  implied  condition  does 
apply.30  In  Karflex  Ltd.  v.  Poole,*1  which  involved  a  hire-purchase 
agreement,  the  English  Divisional  Court  held  that  a  condition  of  title 
would  be  implied  at  common  law  even  though  section  13  of  the 
British  Sale  of  Goods  Act  did  not  apply.  Presumably  the  same  reasoning 
would  be  applied  to  a  conditional  sale  agreement.  The  Commission  is 
of  the  view  that  the  issue  should  not  be  left  at  large  and  that  the 
governing  legislation  should  make  it  clear  that  in  consumer  sales,  the 


26See  chapter  3,  infra. 

"The   Law   Commission   and   the   Scottish   Law   Commission,   Exemption   Clauses  in 

Contracts,  First  Report:  Amendments  to  the  Sale  of  Goods  Act,  1893  (24th  July,  1969). 
28 Supra,  chapter  1,  section  5. 

"See,  e.g.,  the  leading  case  of  Sawyer  v.  Pnngle  (1891).  IX  OAR.  21 S  (App.  Div). 
30See',  e.g.,  Grattun  v.  Forest  City  Motors,  [1954]  O.W.N.  167  (C.A.);  Sloan  v.  Empire 

Motors  Ltd.  (1965),  3  D.L.R.  (2d)  53  (B.C.  C.A.). 
31[1933]  2  K.B.  251. 
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condition  of  title  applies  to  conditional  sale  agreements  and  all  other 
forms  of  secured  transactions  as  well  as  to  outright  sales. 

The  report  of  the  English  and  Scottish  Law  Commissions  does 
not  deal  with  this  point  but  it  refers  to  two  other  problems:32 
(a)  whether,  and  under  what  circumstances,  a  seller  should  be  entitled 
to  exclude  the  condition  of  title,  and  (b)  whether  a  buyer  who  has 
rescinded  his  contract  because  of  the  seller's  breach  of  the  condition 
should  be  accountable  for  any  benefits  received  by  him  under  the 
contract.  We  find  it  more  convenient  to  deal  with  these  issues  in 
later  parts  of  this  report.33 

b.    THE   IMPLIED  CONDITION   OF   DESCRIPTION!    SECTION    14 

Section  14  suffers  from  the  following  defects.  First,  it  seems 
anomalous  to  describe  the  condition  as  an  implied  condition  when,  as  is 
usually  the  case,  the  description  of  the  goods  forms  an  express  part  of 
the  contract.34  Second,  there  may  still  be  some  doubt  whether  a  sale 
in  a  supermarket  or  other  type  of  self-service  store  constitutes  a  sale 
by  description.  Third,  it  appears  to  be  unsettled  to  what  extent  a 
seller  is  deemed  to  adopt  labels  and  other  descriptive  matters  attached 
to  or  accompanying  the  goods  which  are  affixed  not  by  him  but  by 
some  other  person — usually  the  manufacturer  or  distributor. 

With  respect  to  the  first  two  questions,  the  English  and  Scottish 
Law  Commissions  recommended35  that  appropriate  amendments  be 
made  to  the  section  and,  with  respect  to  the  proposed  Consumer  Products 
Warranties  Act,  we  agree.  We  recommend  at  the  same  time  that  it 
should  be  made  clear  that  a  sale  of  specific  goods  may  also  be  a  sale 
by  description.  This  would  give  effect  to  Lord  Wright's  well-known 
judgment  in  Grant  y.  Australian  Knitting  Mills  Ltd.™ 

The  third  question,  relating  to  the  extent  of  deemed  adoption  of 
labels  and  descriptive  matters,  is  a  much  more  difficult  one.  So  far  as 
we  have  been  able  to  ascertain  it  is  not  dealt  with  in  any  reported  Anglo- 
Canadian  authority.  There  is  however  a  well-known  American  decision, 
Cochran  v.  McDonald,™  in  which  the  Supreme  Court  of  the  State  of 
Washington  decided  that: 

A  dealer  is  not  liable  upon  an  express  warranty  of  a  manu- 
facturer  which   is   put   out   with   or   attached   to   the   goods 


32The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  27, 
paras.  11-19. 

33See,  infra,  chapter  3. 

"•Andrews  Bros.  Ltd.  v.  Singer  &  Co.  Ltd.,  [1934]  1  K.B.  17. 

36The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  27, 
paras.  20-26. 

36 [1936]  A.C.  85  at  p.  100:  "[T]here  is  a  sale  by  description  even  though  the  buyer 
is  buying  something  displayed  before  him  on  the  counter:  a  thing  is  sold  by  description, 
though  it  is  specific,  so  long  as  it  is  sold  not  merely  as  the  specific  thing  but  as  a  thing 
corresponding  to  a  description,  e.g.,  woolen  under-garments,  a  hot  water  bottle,  a 
second-hand  reaping  machine,  to  select  a  few  obvious  illustrations." 

37  (1945),  161  P.2d305. 
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manufactured  unless  he,  in  some  way,  adopts  the  warranty 
and  makes  it  his  own  when  selling  the  goods  to  others,  and 
that  by  merely  selling  the  goods  he  does  not  adopt  the  warranty 
of  the  manufacturer. 

The  facts  were  that  the  plaintiff  had  purchased  a  jug  of  anti-freeze 
from  a  service-station  and  poured  it  into  the  radiator  of  his  car. 
Attached  to  the  jug  was  a  label  by  the  manufacturer  guaranteeing, 
among  other  things,  that  the  liquid  was  non-corrosive  in  character. 
The  liquid  was  highly  corrosive  and  the  plaintiff  brought  action  against 
the  wholesale  distributor  who  had  sold  the  anti-freeze  to  the  service 
station,  alleging  breach  of  an  express  and  of  several  implied  warranties. 
The  court  found  the  distributor  had  not  adopted  the  manufacturer's 
warranty  as  his  own  and  therefore,  in  accordance  with  the  above- 
quoted  rule,  held  that  he  was  not  liable  for  breach  of  an  express 
warranty. 

Leaving  aside  the  peculiarity  that  the  consumer  sued  the  distributor 
rather  than  the  service  station  (a  feature  to  which  the  court  apparently 
attached  no  particular  importance),  it  is  not  clear  how  far  the  court 
intended  its  principle  to  be  carried.  Taken  to  its  logical  conclusion, 
it  would  absolve  the  typical  retailer  of  responsibility  for  the  accuracy 
of  the  labelling  of  most  of  the  goods  displayed  on  his  shelves,  since  it 
is  evident  that  he  does  not  affix  them  himself.  The  common  asumption 
of  commercial  lawyers,  and  indeed  the  assumption  implicit  in  many 
Anglo-Canadian  decisions,  has  been  that  a  retailer  does  adopt  as  his  own 
at  least  the  descriptive  parts  of  such  labels  by  the  mere  act  of  displaying 
the  goods.  If  this  assumption  is  correct,  the  distinction  would  appear 
to  lie  between  such  descriptive  materials  and  express  undertakings  by 
the  manufacturer  guaranteeing  satisfaction  and  promising  some  form 
of  redress  if  the  goods  are  found  defective. 

The  distinction  is  a  difficult  one  to  apply  and  may  give  rise  to 
anomalous  results.  There  is  some  evidence  in  the  Uniform  Commercial 
Code38  that  the  draftsmen  may  have  intended  to  hold  the  seller  re- 
sponsible for  all  the  contents  of  the  labels  on  his  goods.  In  our  opinion, 
this  is  a  sound  approach.  The  Commission  therefore  recommends  that, 
in  the  proposed  Act,  the  rule  in  section  14  be  changed  in  order  to  provide 
that,  in  a  consumer  sale,  promises  or  affirmations  of  fact  made  on  the 
label  or  container  or  otherwise  accompanying  the  goods  shall  be  deemed 
to  be  part  of  the  description  of  the  goods,  or  otherwise  an  express 
warranty  by  the  seller,  whether  the  labels  or  containers  originated  from 
the  seller  or  not.  It  is  appreciated  that  this  will  impose  a  heavy  onus 
on  the  seller,  but  it  appears  to  us  in  quality  to  be  no  different  from  the 
strict  liability  that  is  imposed  on  him  under  the  existing  law  for  breach 
of  the  implied  warranties  and  conditions. 

C.    THE  IMPLIED  CONDITION  OF  FITNESS:  SECTION  15.1 

Thanks  to  liberal  judicial  construction,  this  condition  has  created 
few  serious  problems  in  practice.    We  agree,  however,  with  the  English 


38U.C.C.  2-314. 
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and  Scottish  Law  Commissions39  that  changes  are  desirable  for  purposes 
of  clarification  and  to  harmonize  the  wording  of  the  subsection  with  the 
construction  which  has  been  placed  upon  it,  and  recommend  that  the 
rule  for  consumer  sales  should  be  as  follows : 

(1)  The  condition  of  fitness  should  no  longer  be  confined  to  sales 
where  the  goods  are  "of  a  description  that  it  is  in  the  course  of 
the  seller's  business  to  supply",  but  should  be  extended  to 
cover  all  sales  in  which  the  seller  is  acting  in  the  course  of 
business. 

(2)  The  proviso  to  section  15.1  should  be  repealed. 

(3)  The  provision  in  section  15.1  to  the  effect  that  the  condition 
of  fitness  will  be  implied  in  a  contract  of  sale  only  where  the  buyer 
makes  known  the  particular  purpose  for  which  he  requires 
the  goods  so  as  to  show  that  he  relies  on  the  seller's  skill  and 
judgment  should  be  replaced  by  a  provision  whereby  the 
condition  of  fitness  will  be  implied  unless  the  circumstances 
are  such  as  to  show  that  the  buyer  did  not  rely,  or  that  it 
was  unreasonable  for  him  to  rely,  on  the  seller's  skill  and 
judgment. 

(4)  It  should  be  made  clear  that  the  words  "particular  purpose" 
cover  not  only  an  unusual  or  special  purpose  for  which  goods 
are  bought,  but  also  a  normal  or  usual  purpose. 

d.    THE   IMPLIED  CONDITION   OF   MERCHANTABILITY:   SECTION    15. 240 

This  condition  has  probably  attracted  more  litigation  than  any 
other.  This  is  not  surprising  because  "merchantability"  is  a  term  of 
imprecise  meaning  and  the  test  of  merchantability  must  be  applied  in 
a  great  variety  of  circumstances  and  to  a  great  number  of  goods.  The 
meaning  of  merchantability  was  extensively  canvassed  by  the  House  of 
Lords  in  what  is  now  the  leading  case  on  the  subject,  Kendal  v.  Lillico.*1 
In  this  case,  several  of  the  law  lords  approved,  with  or  without  modi- 
fication, the  test  adopted  by  Dixon,  J.  in  Grant  v.  Australian  Knitting  Mills 
Ltd.*2  which  was  itself  a  modification  of  the  well-known  test  set  out  by 
Far  well,  L.J.  in  Bristol  Tramways  v.  Fiat  Motors  :43 

The  condition  that  goods  are  of  merchantable  quality  requires 
that  they  should  be  in  such  an  actual  state  that  a  buyer 
fully  acquainted  with  the  facts  and  therefore  knowing  what 
hidden  defects  exist  and  not  being  limited  to  their  apparent 


39The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  27, 

at  pp.  48-9. 
40See  generally  Prosser,  The  Implied  Warranty  of  Merchantable  Quality  (1943),  21  Can. 

Bar  Rev.  446. 
41  119691  2  A  C.  31.     Sir  also  H.  S.  Brown  &  Sons  Ltd.  v.  Craiks  Ltd.,  |1970)  1   All  E.R. 

823  (H.L.). 
42(1933),  50  C.L.R.  387  at  p.  408. 
43[1910]  2  K.B.  831  at  p.  841. 
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condition  would  buy  them  without  abatement  of  the  price 
obtainable  for  such  goods  if  in  reasonably  sound  order  and  con- 
dition and  without  special  terms. 

This  test  answers  many  questions  but  by  no  means  all.  It  makes 
it  clear  that  the  goods  must  be  acceptable  to  the  person  who  intends  to 
use  them  as  well  as  to  a  buyer  who  intends  to  resell  them,  and  it  also 
resolves  the  long-disputed  question  as  to  what  extent  price  is  a  relevant 
factor  in  determining  the  quality  of  goods  which  the  buyer  is  entitled 
to  expect.  The  test,  however,  either  fails  to  deal  with  the  following 
issues  which  are  of  particular  importance  to  consumers  or  leaves  the 
answers  in  an  unsettled  state: 

(i)  Durability.  It  is  often  said44  that  it  is  no  part  of  the  condition 
of  merchantability  that  the  goods  or,  in  the  case  of  mechanical  products, 
the  particular  components  making  up  the  article,  shall  last  for  any 
particular  period  of  time.  As  a  matter  of  common  sense  this  proposition 
cannot  be  correct  and  it  appears  to  conflict  with  both  the  concept  of 
fitness,  general  or  particular,  and  the  relevance  of  price  as  an  indication 
of  the  quality  of  goods  which  the  buyer  is  entitled  to  expect.  Never- 
theless, there  is  a  surprising  dearth  of  authority  on  the  question.  The 
reported  cases  appear  to  be  confined  to  perishable  goods  and  to  deal  with 
the  issue  whether  the  seller  impliedly  warrants  that  the  goods  will  reach 
their  destination  in  a  merchantable  condition.45 

The  Commission  recommends  that  the  position  be  clarified,  and  that 
the  condition  of  merchantability  be  expanded  to  include  a  requirement 
that  the  goods  shall  be  durable  for  a  reasonable  length  of  time,  having 
regard  to  the  price  and  the  other  surrounding  circumstances.  This 
recommendation  is  not  particularly  novel.  The  farm  implements  legis- 
lation of  several  of  the  Western  provinces46  has  long  contained  provisions 
governing  this  aspect  of  a  seller's  obligations. 

It  is  a  common  practice  for  many  manufacturers  to  undertake  to 
replace  some  or  all  parts  of  a  product  sold  by  them  which  turns  out  to  be 
defective  within  a  prescribed  period.  The  question  that  arises  is  whether, 
in  the  same  vein,  a  seller  should  be  entitled  to  limit  his  obligation  to 
supply  goods  that  remain  fit  for  their  purpose  by  reference  to  a  time 
period,  or  whether  the  statutory  test  should  always  be  paramount. 
As  will  be  shown  in  a  later  chapter,47  manufacturers'  and  sellers' 
warranties  vary  widely  with  respect  even  to  the  same  type  of  product 
and,  in  the  case  of  new  cars,  fluctuate  from  year  to  year.  Some 
warranties  are  of  very  limited  value  or  even  worthless. 

In  the  opinion  of  the  Commission,  it  is  no  more  consistent  with 
public  policy  to  allow  sellers  to  limit  the  duration  of  their  warranties 


"E.g.,  Prosser,  supra  note  40  at  p.  458. 

45The  earlier  cases  are  reviewed  in  Mash  &  Murrell  Ltd.  v.  Joseph  I.  Emmanuel  Ltd., 

[1961]  1  All  E.R.  485  (rev'd  on  other  grounds,  [1962]  1  All  E.R.  77).    Cf.  Wood  v.  Hub 

Motor  Co.  (1964),  137  S.E.2d  674. 
46See  infra,  chapter  7,  Table  10. 
47 Infra,  chapter  6. 
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unilaterally  than  it  is  to  allow  them  to  exclude  their  implied  obligations 
of  quality  altogether.  It  is  therefore  recommended,  subject  to  what  we 
say  hereafter,  that  the  statutory  test  of  reasonable  durability  should 
remain  the  paramount  test  and  that  a  buyer  should  not  be  precluded 
from  challenging  the  adequacy  of  an  express  warranty  of  durability. 
In  reaching  this  conclusion,  the  Commission  has  considered,  but  does 
not  agree  with  the  policy  expressed  in  the  Alberta  and  Prince  Edward 
Island  Farm  Implements  A  cts.*8  These  Acts  provide  that  a  manufacturer's 
express  waranty  of  durability  shall  supersede  the  statutory  warranty  of 
reasonable  durability.  The  proposed  legislation  should  not,  of  course, 
preclude  or  discourage  the  giving  of  express  warranties  of  durability 
by  manufacturers,  since  they  may  wish,  for  competitive  reasons,  to  assume 
by  contract  a  higher  duty  than  required  by  the  statute.  Where  an 
express  warranty  of  durability  is  given  by  a  manufacturer,  it  should 
be  operative  unless  it  is  inconsistent  with  the  minimum  terms  and 
conditions  of  the  statutory  warranty  of  reasonable  durability. 

(ii)  The  Problem  of  Shoddy  Goods.  Our  law  does  not  prevent  a 
retailer  from  marketing  goods  that  are  markedly  inferior  to  those 
regularly  offered  to  the  consumer.  To  the  extent  that  the  consumer 
realizes  or  ought  to  realize  that  he  is  being  offered  an  inferior  product 
there  is  no  legal  reason  to  object,  although  one  may  question  whether 
the  production  of  shoddy  goods  is  a  wise  use  of  society's  economic 
resources.  Serious  grounds  for  concern  arise,  however,  if  shoddy  goods 
are  offered  by  deceptive  means,  misleading  the  consumer  into  thinking 
that  he  is  receiving  a  bargain  because  he  is  paying  much  less  than 
the  usual  price  for  the  type  of  product.  Carpets  are  a  case  in  point. 
For  several  years  now  there  have  been  many  complaints  in  Toronto 
about  the  poor  quality  of  carpeting  being  sold  by  so-called  factory 
outlets.49  The  following  is  an  example  of  an  independent  assessment 
that  was  furnished  to  the  Consumer  Protection  Bureau  by  an  industry 
expert,  with  respect  to  the  quality  of  a  sample  of  such  carpeting  :50 

The  carpet  is  of  such  low  quality  that  the  cost  of  making  and 
transporting  it  has  to  be  the  biggest  component  in  the  price  of  it. 
The  pile  yarn  is  so  poor  that  it  really  isn't  worth  anything  .... 
On  the  basis  of  first-hand  knowledge  we  know  that  the  useful 
life  of  this  carpet  can  be  expressed  in  months  rather  than  in 
years.  It  therefore  follows  that  there  is  no  reasonable  price 
for  such  a  carpet.  Any  price  is  too  much,  because  it  is 
worthless  .... 

To  the  extent  that  sales  of  such  carpeting  are  induced  by  misrepre- 
sentations about  its  quality,  the  consumer  has  at  least  a  theoretical 
remedy,  although  he  is  unlikely  to  exercise  it.  Misrepresentation  in  a 
legal  sense,  however,  is  not  always  easy  to  prove.  It  would  be  much 
better  if  the  consumer  could  be  forewarned  about  the  poor  quality 


48R.S.A.  1970,  c.  136  as  am.,  s.  9  (2)  (a)  and  Stat.  P.E.I.  1968,  c.  49,  s.  10  (2)  (a). 

49 See,  e.g.,  Table  4  and  accompanying  text,  chapter  1,  supra. 

60This  opinion  was  obtained  by  the  Consumer  Protection  Bureau  in  1968. 
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of  the  carpeting  through,  for  example,  the  adoption  of  a  system  of 
quality  labelling.  The  same  problem  arises  with  respect  to  many  other 
household  products.  It  is  not  a  problem  that  the  concept  of  merchanta- 
bility can  or  should  be  expected  to  resolve.  Rather  it  is  an  example 
of  one  of  several  areas  where  the  private  law  of  sales  needs  to  be 
augmented  by  public  law  initiatives  or  by  voluntary  action  on  the  part 
of  the  industries  concerned.51 

(iii)  Used  Goods.  According  to  figures  disclosed  to  the  Research 
Team  of  this  project  by  the  Registrar  of  Motor  Vehicle  Dealers  for 
Ontario,  a  high  proportion  of  the  complaints  reaching  him  from  members 
of  the  public  involve  the  quality  of  used  cars  sold  by  dealers,  false 
certificates  of  mechanical  fitness  issued  by  them  pursuant  to  Section  58 
of  The  Highway  Traffic  Act,  and  failure  by  dealers  to  honour  the  written 
terms  of  their  express  warranties.  The  problem  therefore  of  settling 
the  rights  of  a  buyer  of  used  goods  is  a  pressing  one. 

The  present  position  is  by  no  means  clear.  There  are  various 
dicta  in  Canadian  decisions62  to  the  effect  that  the  implied  condition 
of  merchantability  does  not  apply  to  used  goods  or  at  any  rate  not  to 
used  cars.  There  is  no  support  for  this  position  in  The  Sale  of  Goods  Act, 
and  it  is  contradicted  by  the  decision  of  the  English  Court  of  Appeal  in 
Bartlett  v.  Sydney  Marcus  Ltd.53  The  English  and  Scottish  Law 
Commissions  were  of  the  opinion54  that  the  concept  of  merchantability 
is  sufficiently  flexible  to  be  applied  to  used  goods.  We  agree,  but  we 
think  it  would  be  desirable  to  insert  a  special  provision  to  this  effect 
in  the  new  Act  that  is  to  govern  consumer  sales.  This  does  not  mean 
that  used  goods  must  be  in  a  perfectly  fit  state  or  as  good  as  new  goods 
of  like  kind;  Lord  Denning's  judgment  in  Bartlett' s  Case  makes  that 
clear  (although  we  have  some  reservations  about  some  aspects  of  his 
judgment).  Each  case  would  have  to  be  decided  on  its  merits,  having 
regard  to  the  age  of  the  goods,  the  price  paid  for  them,  and  all  the 
other  surrounding  circumstances.  The  question  as  to  the  extent  to 
which  a  dealer  should  be  permitted  to  exclude  the  implied  warranties 
and  conditions  in  the  sale  of  used  goods  is  a  separate  one,  dealt  with 
in  chapter  3.55 

(iv)  Goods  Suitable  for  More  Than  One  Use.  In  the  leading  case  of 
Kendall  v.  Lillico,  to  which  we  have  already  referred,  the  House  of  Lords 
held  that  goods  are  merchantable  if  they  are  fit  for  some  of  the  purposes 
for  which  the  goods  are  normally  used  even  though  they  are  unfit  for 
other  purposes,  equally  normal,  so  long  as  there  are  buyers  who  are 
willing  to  buy  the  goods  with  the  known  defect  and  still  pay  the  same 


51  For  further  discussion  of  this  problem,  see  infra,  chapter  9. 

b2E.g.,  Godsoe  v.  Beatty  (1959),  19  D.L.R.  (2d)  265  (N.B.  App.  Div.) ;  Presley  v.  MacDonald 

(1963),  38  D.L.R.  (2d)  237  (Ont.). 
53[1965]  1  W.L.R.  1013. 
54The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  27, 

paras.  51-2. 
56 The  problems  of  the  formulation  of  particular   warranty  standards   for  different 

consumer  industries,   including  the  used  car  trade,   and  the  warranty  aspects  of 

certificates  of  mechanical  fitness  for  used  cars  are  dealt  with  in  chapters  8  and  9. 
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price  for  them.  If  the  same  rule  were  to  be  applied  to  consumer  sales 
it  would  lead  to  unfortunate  and  quite  haphazard  results.  Suppose  a 
new  car  is  sold  by  a  downtown  Toronto  dealer  which  turns  out  to  be 
incapable  of  coping  with  the  rural  road  conditions  in  a  place  near  the 
Metropolitan  area.  It  ought  surely  not  to  be  a  sufficient  defence  for  the 
dealer  to  show  that  the  car  operates  without  difficulty  in  the  downtown 
area  and  that  there  are  buyers  who  would  be  willing  to  buy  the 
car  at  the  same  price  for  only  that  purpose. 

It  seems  therefore  that  the  burden  of  warning  the  consumer 
that  the  goods  are  not  fit  for  all  of  their  regular  purposes  should  rest 
on  the  dealer  (or  the  manufacturer)  and  that  in  the  absence  of  such 
warning  or  common  knowledge  the  consumer  should  be  protected. 
The  Commission  accordingly  recommends  statutory  repeal  of  the  decision 
in  Kendall  v.  Lillico  in  its  application  to  consumer  sales. 

(v)  Spare  Parts  and  Servicing  Facilities.  The  concept  of  merchanta- 
bility, even  when  most  generously  interpreted,  has  never  included  an 
obligation  by  the  retailer  to  carry  spare  parts  or  to  provide  servicing 
facilities  if  the  product  breaks  down  or  otherwise  needs  attention. 
Yet  a  durable  product,  however  well  manufactured  and  however  excellent 
in  quality,  will  be  worthless  if  replacement  parts  are  not  available, 
or  are  only  available  with  much  delay,  or  if  servicing  facilities  are 
inadequate  or  non-existent.  These  problems  will  be  dealt  with  in  greater 
detail  in  the  context  of  manufacturers'  warranties,  in  chapters  6  and  7 
of  this  report. 

Reputable  manufacturers  recognize  their  responsibilities  to  the  con- 
sumer with  respect  to  these  problems,  and  in  recent  years  important 
improvements  in  at  least  some  industries  appeared  to  have  occurred. 
Nevertheless  the  Commission  is  of  the  view  that  statutory  recognition 
must  be  given  to  the  responsibilities  of  the  manufacturer  and  retailer 
with  respect  to  spare  parts  and  servicing  facilities.  Here  again  there 
is  an  important  precedent  in  the  agricultural  machinery  legislation  of 
Alberta,  Saskatchewan,  Manitoba,  and  Prince  Edward  Island.  All  of 
these  provinces  impose  an  implied  warranty  on  the  manufacturer  or 
distributor  and  the  dealer  to  carry  spare  parts  for  a  ten-year  period.56 
The  recently  adopted  California  Song-Beverley  Consumer  Warranty  Act57 
extends  the  underlying  principle  to  consumer  durable  goods.  That 
Act  obliges  every  manufacturer  who  sells  such  goods  in  the  state,  and 
which  are  covered  by  an  express  warranty,  to  maintain  or  cause  to  be 
maintained  sufficient  service  and  repair  facilities  in  the  state  to  carry 
out  the  terms  of  such  warranties. 

Whether  a  retailer  should  be  held  responsible  to  provide  spare 
parts  and  servicing  facilities  to  the  same  extent  as  the  manufacturer, 
or  at  all,  is  a  moot  point.    A  plausible  argument  can  be  made  that  any 


58 See  infra,  chapter  7,  Table  10. 

57Stat.  Cal.  1970,  c.  1333,  adding  Title  1.7,  sec.  1790-1792  to  the  California  Civil  Code, 

West's  Annotated  California  Codes  Vol.  7,  1970  Supp.,  p.  2593,  as  am.  by  Stat.  Cal. 

1971,  c.  1523,  id.,  Vol.  9,  1971  Supp.,  p.  3222. 
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obligation  would  impose  an  unreasonable  burden  on  the  retailer  and  that 
there  is  no  need  to  hold  him,  as  well  as  the  manufacturer,  responsible 
to  supply  the  same  services.  We  have  considered  the  same  question  in 
the  context  of  our  recommendation  in  a  later  chapter58  that  manu- 
facturers of  consumer  products  should  be  held  responsible  to  the  retail 
buyer  for  breach  of  express  and  implied  warranties  whether  or  not  there 
is  privity  of  contract  between  the  parties,  and  we  concluded  there 
that  the  introduction  of  the  manufacturer's  liability  should  not  affect 
the  position  of  the  retailer.  In  our  opinion  the  same  reasoning  applies 
to  the  present  problem. 

(vi)  Some  Miscellaneous  Points.  It  has  frequently  been  pointed  out 
that  the  requirement  in  section  15.2  of  The  Sale  of  Goods  Act  that  the 
sale  must  be  a  sale  "by  description"  creates  difficulties  in  the  case  of 
a  sale  of  specific  goods.  The  English  and  Scottish  Law  Commissions 
recommended  the  deletion  of  the  quoted  words,59  and,  with  respect  to 
the  rule  in  the  proposed  Act,  we  agree.  We  also  agree  with  the  Com- 
missions' recommendations  that  the  condition  of  merchantable  quality 
should  not  be  confined  to  sales  in  which  the  seller  is  a  dealer  in  goods  of 
the  relevant  description  but  should  be  extended  to  all  sales  where  the 
seller  is  acting  in  the  course  of  business. 

C    SALES  BY  SAMPLE 

It  has  been  drawn  to  our  attention  that  difficulties  arise  in  the  case 
of  sales  of  carpeting  by  sample  by  travelling  salesmen,  where  the  sample 
is  not  left  with  the  buyer  and  the  buyer  subsequently  alleges  that 
the  carpeting  that  was  delivered  does  not  correspond  with  the  sample. 
The  obvious  solution  would  be  to  entitle  the  buyer  to  retain  the  sample 
but  apparently  at  least  one  large  retailer  feels  that  it  would  be  impractical. 
The  Research  Team  of  this  project  was  unable  to  perceive  this  as  a 
real  difficulty.  They  suggested  that  such  a  right  should  be  conferred  by 
administrative  regulation  than  by  amendment  to  The  Sale  of  Goods  Act 
or  The  Consumer  Protection  Act.  An  alternative  solution  would  be  to 
enforce  stricter  compliance  with  the  requirement  of  section  31(1)  (b)  of  The 
Consumer  Protection  Act  that  the  written  contract  shall  contain  a  descrip- 
tion of  the  goods  "sufficient  to  identify  them  with  certainty".  At  least  in 
some  cases  the  present  practice  appears  to  be  to  confine  the  description 
to  the  colour  of  the  broadloom,  which  is  obviously  insufficient. 

6.     Remedies  of  the  Buyer  for  Breach  of  the  Seller's  Obligations 

As  has  been  previously  explained,  under  existing  sales  law  the 
buyer's  remedies  for  breach  of  the  seller's  obligations  depend  primarily 
on  the  character  of  the  obligation  that  has  been  breached  and  not  on 
the  severity  of  the  breach.  The  Commission  has  recommended  the 
abolition  of  the  distinction  between  warranties  and  conditions  and  the 
substitution  of  the  single  concept  of  a  warranty.  The  question  to  which 
we  now  address  ourselves  is  that  of  buyer's  remedies  for  breach  of  the 
new-style  warranty. 


58 Infra,  chapter  5,  Part  1. 

69The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  27, 


para.  49. 


42 

A  number  of  alternatives  suggest  themselves: 

(a)  To  permit  rescission  of  the  contract  in  all  cases,  without  any 
claim  for  damages; 

(b)  To  permit  rescission  of  the  contract,  coupled  with  a  claim  for 
damages  over  and  above  the  return  of  the  purchase  price  if 
such  damages  have  been  suffered; 

(c)  To  restrict  the  claim  in  all  cases  to  a  claim  for  damages  or  a 
reduction  in  the  purchase  price. 

In  our  opinion  none  of  these  solutions  is  satisfactory.  Solutions  (a) 
and  (b)  may  be  excessively  harsh  where  the  breach  is  minor  and  can 
be  easily  and  adequately  compensated  for  in  the  form  of  damages. 
Solution  (c)  is  unsatisfactory  on  two  grounds.  The  first  ground  is  that 
the  seller  or  manufacturer  may  be  willing  to  repair  the  defect  or  to 
replace  the  goods  free  of  charge  and  if  that  is  the  case  he  should  have  a 
reasonable  opportunity  to  do  so.  The  present  practice  is  for  many 
written  manufacturers'  warranties  to  promise  free  repairs  or  replacements 
of  some  kind.  Although  the  detailed  provisions  of  such  warranties  may 
be  open  to  objection,60  we  think  the  policy  itself  is  a  fair  one  and  should 
not  be  enjoined  by  the  law.  The  policy  corresponds  with  most  buyers' 
reasonable  expectations.  Here  again  there  are  some  important  Canadian 
precedents.  Under  the  provisions  of  the  provincial  farm  implements  and 
agricultural  machinery  acts61  the  farmer-buyer  is  given  a  short  period, 
ranging  from  seven  to  twelve  days,  to  try  out  the  equipment.  The 
dealer  and  the  manufacturer  are  given  an  opportunity  to  correct  the 
defect.  If  they  are  unable  or  unwilling  to  do  so,  only  then  is  the  buyer 
entitled  to  terminate  the  contract. 

The  second  ground  of  objection  to  solution  (c)  is  that  there  may  be 
circumstances  in  which  it  would  be  unreasonable  to  restrict  the  buyer's 
remedy  to  a  claim  for  damages.  An  obvious  example  would  be  where 
the  goods  fail  to  correspond  to  the  description  under  which  they  were 
sold  and  the  breach  is  a  serious  one.  Another  example  is  where  the 
defect  affects  the  safety  of  the  product  and  the  consumer  has  lost 
confidence  in  the  product's  ability  to  perform  properly,  even  assuming 
repairs  were  made. 

Thus  it  would  seem  that  the  consumer's  remedies  should  be  flexible 
in  character  and  should  reflect  the  varying  circumstances  which  may 
arise  in  practice.    The  Commission  recommends  the  following  solutions: 

(a)  Where  the  breach  is  remediable  and  the  breach  is  not  of  a 
fundamental  character,  the  retailer  or  manufacturer  shall  have  a 
reasonable  opportunity  to  make  good  the  breach,  including  any 
breach  in  the  implied  warranties  of  title,  freedom  from 
encumbrances,  and  quiet  possession. 


80 See  infra,  chapter  6. 

61  Infra,  chapter  7,  Table  10. 
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"Breach  of  a  fundamental  character"  means 

(i)  that  the  product  departs  significantly  in  characteristics 
and  quality  from  the  contract  description ;  or 

(ii)  that  the  product  is  substantially  unfit  for  its  ordinary  or 
specified  purpose ;  or 

(hi)  that  the  product,  in  its  existing  condition,  constitutes  a 
potential  hazard  to  the  health  or  property  of  the  purchaser 
or  any  other  person. 

(b)  Where  the  defect  is  of  a  fundamental  character  and  appears 
within  a  reasonable  period  after  delivery  of  the  product  to  the 
purchaser,  the  purchaser  may  reject  the  product  and  shall  be 
entitled  to  a  refund  of  the  purchase  price,  subject  to  a  reasonable 
deduction  for  the  use  of  the  goods.  The  purchaser  shall  also 
be  entitled  to  recover  any  other  damages  which  he  may  have 
suffered,  subject  to  the  usual  tests  of  foreseeability. 

(c)  In  other  cases,  where  the  defect  has  not  been  remedied  within  a 
reasonable  time,  the  purchaser  shall  have  the  option  of  rescinding 
the  contract  as  under  (b)  or  of  having  the  defect  remedied 
elsewhere  and  recovering  the  cost  thereof  from  the  retailer  or 
manufacturer,  together  with  any  other  reasonably  foreseeable 
damages  which  he  may  have  suffered. 

(d)  Where  the  dealer  is  being  sued  for  a  breach  that  is  basically 
attributable  to  the  manufacturer  he  shall  have  a  right  to 
"vouch  over"  and  to  be  indemnified  by  the  manufacturer  in 
respect  of  any  damages  that  the  purchaser  may  recover  from 
him,  unless  he  is  precluded  from  doing  so  by  the  terms  of  the 
agreement  between  him  and  the  manufacturer.62 

7.     The  Buyer's  Measure  of  Damages 

Section  51  of  The  Sale  of  Goods  Act  restates  the  common  law  rules 
concerning  the  buyer's  measure  of  damages  for  breach  of  warranty 
by  the  seller.  These  rules  are  commonly  known  as  the  rules  in  Hadley 
v.  Baxendale™  and  entitle  the  buyer  to  recover  much  larger  damages 
than  was  generally  permitted,  at  Roman  law  or  is  permitted  today  in 
many  civil  law  countries.  Broadly  speaking,  the  buyer  under  our  law 
may  recover  not  only  his  direct  damages  but  also  all  consequential 
damages  that  were  reasonably  foreseeable.  The  consequential  damages 
may  cover  expectation  losses  as  well  as  reliance  losses.  The  claims 
under  these  heads  may  run  into  many  thousands  of  dollars  and  in  many 
cases  will  exceed  the  value  of  the  goods  bought.  It  is  this  possibility 
that  appears  to  alarm  sellers  so  extensively  and  that  accounts  for  the 
almost  universal  exclusion  of  damage  claims  in  disclaimer  clauses, 
other  than  those  expressly  recognized  in  the  contract  itself,  even  where 


62The  "vouching  over"  procedure,  based  upon  U.C.C.  2-607  (5),  and  the  problems  arising 
out  of  the  retailer-manufacturer  relationship  are  described  in  more  detail  in  chapter  5, 
section  1.  d.  (iii),  1.  d.  (vi)  and  recommendation  6  in  that  chapter. 

63  (1854),  9  Exch.  341.  The  rules  were  authoritatively  reviewed  by  the  House  of  Lords  in 
Heron  II,  Koufos  v.  Czarnikow  Ltd.,  [1967]  3  All  E.R.  686. 
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the  seller  has  not  purported  to  exclude  his  implied  warranties  under 
The  Sale  of  Goods  Act.  Whether  the  seller  should  be  permitted  to 
limit  the  buyer's  statutory  remedies  is  a  problem  which  we  discuss  in 
a  later  chapter.  We  see  no  reason,  however,  to  quarrel  with  the  general 
allocation  of  risk  principles  reflected  in  the  common  law  rules  and  we 
recommend  no  changes  in  section  51. 


Recommendations 

The  Commission  recommends  that,  under  the  proposed  Consumer 
Products  Warranties  A  ct : 

1.  The  distinction  between  contractual  and  non-contractual  representa- 
tions should  be  abolished  and  replaced  by  the  single  concept  of 
"warranty",  which  should  be  denned  as  follows : 

"Any  affirmation  of  fact  or  any  promise  by  the  seller  relating 
to  the  goods  is  an  express  warranty  if  the  natural  tendency 
of  any  such  affirmation  or  promise  is  to  induce  the  buyer  to 
purchase  the  goods,  and  if  the  buyer  purchases  the  goods 
relying  thereon." 

2.  The  distinction  between  warranties  and  conditions  should  also  be 
abolished  and  replaced  by  the  single  concept  of  a  warranty. 
This  change  should  be  accompanied  by  the  adoption  of  a  new  set 
of  remedies  for  breach  of  the  seller's  warranty  obligations,  as  out- 
lined in  recommendation  6,  below. 

3.  The  parol  evidence  rule  should  be  abolished  for  consumer  transactions 
and  evidence  should  be  admissible  of  representations  which  do  not 
appear  in  the  written  agreement. 

4.  Effect  should  be  denied  in  consumer  transactions  to  clauses 
denying  the  authority  of  agents  or  employees  of  the  seller  to  make 
representations  which  otherwise  would  fall  within  the  usual  scope 
of  their  authority. 

5.  The  implied  warranties  conferred  on  a  buyer  in  a  consumer  transaction 
should  encompass : 

a.  Implied  warranties  of  title,  freedom  from  encumbrances,  and 
quiet  possession.  These  should  follow  the  existing  provisions  in 
The  Sale  of  Goods  Act,  subject  to  the  adjustments  in  detail 
discussed  in  the  text  of  section  5.  a.,  chapter  2  (Implied 
Condition  of  Title),  and  to  the  observations  and  recommendations 
made  in  chapter  3  (Disclaimer  Clauses) . 

b.  The  warranty  of  description  should  be  deemed  to  be  an  express 
warranty.  It  should  also  be  made  clear  that  a  sale  in  a  self- 
service  store  is  a  sale  by  description  and  that  a  seller  is 
deemed  to  have  adopted  as  his  own  the  labels  or  markings 
attached  to  the  goods  and  all  other  forms  of  descriptive 
materials  accompanying  the  goods. 

c.  An  implied  warranty  of  merchantability : 

(i)  The  warranty  should  be  renamed  a  warranty  of  "consumer 
acceptability"; 


45 

(ii)  It  should  be  denned  in  terms  of  the  definition  approved  in 
Kendall  v.  Lillico,  except  that  the  scope  of  the  warranty 
should  cover  all  purposes  for  which  the  goods  are  normally 
used  unless  the  dealer  or  manufacturer  has  informed  the 
consumer  that  the  goods  are  not  fit  for  all  such  purposes,  or 
it  is  common  knowledge  among  consumers  that  the  par- 
ticular goods  are  not  fit  for  all  such  purposes ; 

(iii)  It  should  apply  to  used  as  well  as  new  goods  but  with 
proper  allowance  being  made  for  the  age  of  the  goods,  the 
price  paid  for  them,  and  all  the  other  surrounding  circum- 
stances of  the  transaction  ;  and 

(iv)  The  warranty  should  not  apply  with  respect  to  such 
defects  as  have  been  adequately  disclosed  to  the  buyer  or  that 
would  have  been  apparent  to  him  in  those  cases  where  he 
has  examined  the  goods  prior  to  his  purchase. 

d.  An  implied  warranty  that  the  goods  (including,  where  appro- 
priate, the  individual  components  of  the  goods)  shall  be  durable 
for  a  reasonable  period  of  time,  having  regard  to  all  the 
surrounding  circumstances  of  the  sale. 

e.  An  implied  warranty  that  spare  parts  and  reasonable  repair 
facilities  will  be  available  for  a  reasonable  period  of  time  with 
respect  to  goods  that  normally  require  repairs. 

f.  An  implied  warranty  of  fitness.  This  should  follow  the  existing 
lines  of  section  15.1  of  The  Sale  of  Goods  Act,  except  that 
in  The  Consumer  Products  Warranties  Act: 

(i)  The  condition  of  fitness  should  no  longer  be  confined  to  sales 
where  the  goods  are  "of  a  description  which  it  is  in  the 
course  of  the  seller's  business  to  supply",  but  should  be 
extended  to  cover  all  sales  in  which  the  seller  is  acting  in 
the  course  of  business ; 
(ii)  The  proviso  to  section  15.1  should  be  repealed; 

(iii)  The  provision  in  section  15.1  to  the  effect  that  the  con- 
dition of  fitness  will  be  implied  in  a  contract  of  sale  only 
where  the  buyer  makes  known  the  particular  purpose  for 
which  he  requires  the  goods  so  as  to  show  that  he  relies 
on  the  seller's  skill  and  judgment  should  be  replaced  by 
a  provision  whereby  the  condition  of  fitness  will  be  implied 
unless  the  circumstances  are  such  as  to  show  that  the 
buyer  did  not  rely,  or  that  it  was  unreasonable  for  him  to 
rely,  on  the  seller's  skill  and  judgment ;  and 

(iv)   It  should  be  made  clear  that  the  words  "particular  purpose" 
cover  not  only  an  unusual  or  special  purpose  for  which  goods 
are  bought,  but  also  a  normal  or  usual  purpose. 
6.  The  buyer's  remedies  for  breach  of  the  seller's  warranty  obligations 
should  be  as  follows : 
a.  Where  the  breach  is  remediable  and  the  breach  is  not  a  funda- 
mental character,  the  retailer  or  manufacturer  should  have  a 
reasonable  opportunity  to  make  good  the  breach,  including  any 
breach  in  the  implied  warranties  of  title,  freedom  from  encum- 
brances, and  quiet  possession. 
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b.  "Breach  of  a  fundamental  character"  means 

(i)  That  the  product  departs  significantly  in  characteristics 
and  quality  from  the  contract  description ;  or 

(ii)  That  the  product  is  substantially  unfit  for  its  ordinary  or 

specified  purpose ;  or 
(iii)  That  the  product,  in  its  existing  condition,  constitutes  a 

potential  hazard  to  the  health  or  property  of  the  purchaser 

or  any  other  person. 

c.  Where  the  defect  is  of  a  fundamental  character  and  appears  within 
a  reasonable  period  after  delivery  of  the  product  to  the  pur- 
chaser, the  purchaser  should  be  able  to  reject  the  product  and  be 
entitled  to  a  refund  of  the  purchase  price,  subject  to  a  reasonable 
deduction  for  the  use  of  the  goods.  The  purchaser  should  also  be 
entitled  to  recover  any  other  damages  which  he  may  have 
suffered,  subject  to  the  usual  tests  of  foreseeability. 

d.  In  other  cases,  where  the  defect  has  not  been  remedied  within  a 
reasonable  time,  the  purchaser  should  have  the  option  of  re- 
scinding the  contract  as  under  c.  or  of  having  the  defect  remedied 
elsewhere  and  recovering  the  cost  thereof  from  the  retailer  or 
manufacturer,  together  with  any  other  reasonably  foreseeable 
damages  which  he  may  have  suffered. 

e.  Where  the  dealer  is  being  sued  for  a  breach  that  is  basically 
attributable  to  the  manufacturer  he  shall  have  a  right  to 
"vouch  over"  and  to  be  indemnified  by  the  manufacturer  in 
respect  of  any  damages  that  the  purchaser  may  recover  from 
him,  unless  he  is  precluded  from  doing  so  by  the  terms  of  the 
agreement  between  him  and  the  manufacturer. 


CHAPTER  3 


DISCLAIMER  CLAUSES: 

GENERAL  CONSIDERATIONS  AND 

JUDICIAL  AND  LEGISLATIVE  REACTIONS 

1.     Introductory 

As  was  seen  in  the  last  chapter,  taken  by  themselves  and  especially 
if  coupled  with  the  recommended  improvements,  the  implied  warranties 
and  conditions  in  The  Sale  of  Goods  Act  provide  a  very  high  degree  of 
protection  for  consumers  in  the  majority  of  cases.  But  at  common  law 
and  under  the  Act1  the  implied  terms  are  facultative,  not  mandatory, 
since  the  seller  is  free  to  exclude  them  if  he  wishes.  Sellers  have  not 
been  slow  to  take  advantage  of  this  option  and  disclaimer  or  exception 
clauses  have  been  a  common  feature  of  written  retail  contracts  since  at 
least  the  turn  of  the  century.  Today  it  is  a  rare  contract  that  has  been 
reduced  to  writing  and  that  involves  durable  goods  of  one  description  or 
another  that  does  not  include  a  disclaimer  clause  of  some  kind.  The 
problem  has  been  compounded  by  two  other  factors:  first,  by  the  intro- 
duction of  standard  form  contracts  in  the  formulation  of  which  the  con- 
sumer has  no  voice  and  is  not  represented  and,  second,  by  the  widespread 
use  of  consumer  credit  to  finance  the  purchase  of  high-priced  units. 
The  appearance  of  the  standard  form  contract  poses  issues  that  are  funda- 
mental to  the  whole  law  of  contract.  The  terms  of  reference  of  this  project, 
however,  only  encompass  warranties  and  guarantees  and  we  have  not 
attempted  to  study  the  impact  of  the  contract  of  adhesion  beyond  this 
already  sufficiently-wide  area.  The  impact  of  consumer  credit  is  dealt 
with  in  the  next  chapter. 


a.    TYPES   OF   DISCLAIMER  CLAUSES 

There  are  different  types  of  disclaimer  clauses  in  use.    The  following 
would  appear  to  be  among  the  more  common  :2 

(1)  Clauses  excluding  all  representations,  warranties  and  conditions, 
express  or  implied,  statutory  or  otherwise,  and  substituting  in  their 
place  the  supplier's  own  warranties  of  quality  and  performance. 

(2)  The  same  types  of  clauses  as  in  (1)  but  without  substitutional 
warranties. 

(3)  Clauses  which  do  not  exclude  the  implied  warranties  and  conditions 
but  which  limit  the  measure  of  damages  recoverable  from  the  seller. 

(4)  Clauses  which  exclude  all  claims  for  consequential  damages. 

(5)  Clauses  which  describe  the  goods  as  being  sold  on  an  "as  is" 
basis  or  "with  all  faults". 

(6)  Clauses  which  require  all  complaints  involving  the  goods  to  be 
lodged  within  a  restricted  period. 

(7)  Clauses  in  which  the  buyer  acknowledges  that  he  received  the  goods 
in  good  condition  and  that  they  conform  to  the  terms  of  the  contract. 


1The  Sale  of  Goods  Act,  ss.  13  (lines  1-2),  15  (line  1),  and  53. 

2 Based  upon  the  Research  Team's  collection  and  examination  of  a  substantial  number 
of  consumer  sale  contracts  and  warranty  documents  in  use  in  Ontario  today. 
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Clauses  of  the  fifth  type  are  used  predominantly  in  the  used  car  trade 
and  intermittently  in  the  sale  of  new  goods.  The  most  common  forms 
of  disclaimer  clauses  in  the  sale  of  new  durable  goods  are  those  described 
in  (1),  (2)  and  (3)  above.  Frequently  a  disclaimer  clause  will  combine 
a  number  of  features.  For  example,  the  typical  new  automobile 
warranty  will  promise  free  replacement  of  parts  by  the  manufacturer 
during  a  prescribed  period,  will  exclude  all  other  warranties  and  conditions, 
and  will  also  specifically  exclude  all  claims  for  consequential  losses. 

b.    RATIONALE   OF   DISCLAIMER   CLAUSES 
AND   THE   OBJECTIONS   TO  THEM 

The  objections  to  disclaimer  clauses  have  been  reiterated  so  often 
that  one  might  be  forgiven  for  thinking  that  they  are  used  only  by 
unscrupulous  sellers  to  oppress  defenceless  consumers,  and  that  nothing 
can  be  said  in  defence  of  them.  This  is  not  a  correct  assumption,  and 
there  is  some  value  in  reviewing  the  seller's  position.  Such  an  exercise 
will  provide  a  yardstick  with  which  to  judge  the  adequacy  of  the 
judicial  and  legislative  response  to  disclaimer  clauses  and,  in  particular, 
help  to  determine  the  circumstances  in  which  disclaimer  clauses  should  be 
permitted  in  consumer  sales. 

The  first  and  perhaps  most  important  justification  for  the  use  of 
disclaimer  clauses  is  the  need  for  a  manufacturer  to  be  able  accurately 
to  predict  the  costs  of  production.  In  a  mass  production  technology 
it  is  well  nigh  impossible  to  produce  goods  with  zero  defects.  There 
is  a  limit  to  which  quality  control  or  improved  design  features  can  be 
pushed ;  beyond  that  limit ,  any  possible  gains  are  exceeded  by  the  additional 
costs.  Through  sampling  procedures  and  statistical  studies  the  manu- 
facturer knows  how  often  defects  are  likely  to  occur  and  their  types. 
He  can  also  calculate  the  cost  of  repairing  the  defects  or  replacing  the 
defective  component  under  a  performance  warranty  once  the  article 
has  reached  the  consumer's  hands.  If  claims  for  consequential  damages 
were  to  be  admitted  (so  it  is  argued)  this  would  cloud  the  picture. 
As  a  cost  factor,  such  claims  are  much  more  difficult  to  predict  and  they 
could  lead  to  an  unacceptable  increase  in  the  retail  price  of  the  goods. 
They  could  also  give  rise  to  many  nuisance  claims,  such  as  claims  for 
loss  of  the  use  of  a  car  while  it  was  being  repaired. 

Of  equal  concern  to  some  manufacturers  are  the  risks  flowing  from 
the  introduction  of  a  new  product.  Its  technology  may  not  have  been 
fully  mastered,  yet  there  is  a  demand  for  the  item  —  for  example, 
colour  television  sets.  The  manufacturer  may  feel  that  the  competitive 
forces  will  not  permit  him  to  defer  any  longer  the  marketing  of  the 
product.  He  may  also  feel  that  society  has  more  to  gain  from 
encouraging  new  technologies  than  it  may  possibly  lose.  The  small 
enterprise  has  a  special  plea  of  its  own:  it  simply  lacks  the  financial 
resources  with  which  to  carry  onerous  warranty  obligations,  and  denial 
of  disclaimer  rights,  it  is  reasoned,  will  force  it  out  of  business.  The 
argument  is  also  made  that  manufacturers  should  be  as  free  and 
competitive  in  the  offering  of  warranty  terms  as  they  are  with  respect 
to  the  goods  themselves. 
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Several  other  arguments  also  deserve  to  be  noted.  One  is  that 
it  is  by  no  means  true  to  say  that  the  seller  is  always  in  a  stronger 
bargaining  position  than  the  buyer.  Another  is  that  retail  merchants 
are  only  conduits  for  the  marketing  of  goods  produced  by  someone 
else,  and  that  it  is  unconscionable  as  well  as  unrealistic  to  hold  them 
responsible  for  defects  which  are  not  of  their  making  and  are  wholly 
outside  their  control.  A  final  but  by  no  means  negligible  argument 
involves  the  sale  of  used  goods,  especially  used  cars.  In  such  cases, 
it  is  reasoned,  the  dealer  knows  nothing  about  the  way  the  goods  were 
treated  by  the  previous  owner,  the  defects  may  be  latent  and  not 
discoverable  by  any  reasonable  means  on  his  part  and,  of  course,  the 
dealer  is  not  in  a  position  to  obtain  an  indemnity  from  his  seller  or  the 
manufacturer  of  the  goods. 

The  Commission  has  considered  these  arguments,  and  while 
some  of  them  may  justify  the  making  of  exceptions  in  carefully 
guarded  circumstances,  we  do  not  think  that  the  arguments,  taken  as  a 
whole,  vindicate  the  retention  of  disclaimer  clauses  in  consumer  sale 
transactions.  In  reaching  this  conclusion  we  are  merely  joining  a  long 
line  of  committees3  and  individual  scholars,  and  echoing  a  judgment  that 
is  now  enshrined  in  a  respectably-long  list  of  Canadian  statutes. 

The  reasons  for  this  conclusion  may  be  briefly  stated.4  The  consumer 
is  not  bargaining  from  a  position  of  equal  strength.  He  is  rarely  aware  that 
there  is  a  disclaimer  clause  in  the  agreement  and,  even  if  he  knew  of  its 
existence,  he  would  be  unlikely  to  understand  it  or  its  significance. 
Even  if  he  does  understand  it  he  would  not  be  able  to  change  it. 
If  he  consults  another  seller  (an  unlikely  event)  or  examines  the  product 
of  a  competing  supplier,  the  prospects  are  that  he  will  be  faced  with 
an  almost  identical  disclaimer  clause.  As  will  be  shown  in  a  subsequent 
chapter,5  the  history  of  warranties  among  competing  manufacturers  is  an 
uneven  one.  It  falls  very  far  short  of  proving  that  suppliers,  taken  as 
a  group,  will  act  fairly  and  that  there  is  no  need  for  legislative 
intervention.  This  is  the  crucial  point :  the  seller  or  the  manufacturer 
appoints  himself  as  unilateral  judge  of  what  performance  warranties 
the  consumer  should  receive.  It  would  be  surprising  if  a  person  in 
this  enviable  position  were  to  adopt  an  altruistic  attitude. 

The  Commission  recognizes  the  force  of  the  arguments  concerning 
the  danger  of  large  consequential  claims,  but  we  do  not  think  they 
apply  to  most  consumer  durable  goods.  In  the  first  place,  the  average 
defective  household  appliance  is  not  likely  to  give  rise  to  significant 
claims  for  consequential  losses.  The  danger  may  be  greater  in  the 
case  of  automobiles,  but  even  here  the  available  statistics  show6  that 


3E.g.,  Report  of  the  (Molony)  Committee  on  Consumer  Protection   (London,   1962) 

and  the  First  Report  of  the  Law  Commission  and  the  Scottish  Law  Commission  on 

Amendments  to  the  Sale  of  Goods  Act  1893. 
*Cf.  the  judgment  of  Lord  Reid  in  Suisse  Atlantique  v.   N.V.   Rotter damsche  Kolen 

Centrale,  [1967]  1  A.C.  361  and  the  judgment  of  Francis  J.  in  Henningsen  v.  Bloomfield 

Motors  (I960),  161  A. 2d  69  (New  Jersey  Supreme  Court). 
bInfra,  chapter  6. 
6 See  infra,  chapter  8. 
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the  number  of  claims  is  minute  compared  with  the  number  of  cars  that 
are  sold  and  the  number  that  are  repaired  under  warranty.  The 
consumer  is  far  from  being  litigious  and  there  is  no  evidence  that 
manufacturers  would  be  swamped  with  nuisance  claims  if  consequential 
damages  were  allowed.  To  the  extent  that  the  danger  exists,  it  could  be 
dealt  with  by  disallowing  claims  below,  say,  ten  dollars.  Where  the 
goods  give  rise  to  personal  injuries  or  physical  damages  there  is,  in 
our  opinion,  the  strongest  possible  public  interest  in  the  loss  being 
absorbed  by  the  party  who  can  protect  himself  most  easily  against 
such  contingencies — the  supplier  of  the  goods.  It  seems  to  the 
Commission  to  be  a  very  natural  and  reasonable  part  of  the  cost  of 
carrying  on  business. 

Needless  to  say,  we  favour  the  development  of  new  products  but 
we  fail  to  see  why  the  innovations  should  take  place  at  the  expense  of 
unsuspecting  consumers.  If  all  competitors  are  treated  alike  there  can  be, 
in  the  opinion  of  the  Commission,  little  objection  to  a  policy  that  indirectly 
obliges  manufacturers  to  resolve  their  technological  problems  before 
putting  a  product  on  the  market.  We  appreciate  the  plight  of  the  small 
manufacturer.  However,  he  already  has  to  comply  with  a  long  list  of 
federal  and  provincial  requirements  involving  the  fitness  and  safety  of 
his  products.  We  do  not  see  why  he  should  be  exempt  from  regulations 
designed  to  protect  the  consumer's  economic  well-being  as  well  as  the 
safety  of  his  person  or  property. 

We  are  therefore  led  to  conclude  that  there  are  only  two  significant 
areas  in  which  the  seller  may  be  justified  in  limiting  his  statutory 
warranties.  These  are  the  cases  where  the  goods  are  sold  as  second- 
hand or  subject  to  defects.  These  situations  are  dealt  with  in  a  later 
part  of  this  chapter.  Subject  to  these  possible  exceptions,  it  is  our 
view  that  disclaimer  clauses  in  consumer  sale  transactions  should  be 
prohibited.  Legislation  along  these  lines  already  exists  in  many  common 
law  jurisdictions.  Before  examining  the  legislation,  a  brief  review  is 
desirable  of  the  judicial  reaction  to  disclaimer  clauses.  If  nothing  else, 
it  will  show  why  a  legislative  solution  is  the  most  satisfactory. 

2.     Judicial  Reactions  to  Disclaimer  Clauses7 

As  might  be  expected,  the  attitude  of  the  courts  has  not  been  a 
consistent  one.  By  and  large,  however,  the  courts  have  shown  themselves 
hostile  to  disclaimer  clauses  of  all  types.  This  antipathy  has  been  particu- 
larly marked  in  both  Canada  and  England  in  the  post-war  period.  A 
growing  awareness  of  the  one-sided  character  of  contracts  of  adhesion  has 
no  doubt  been  a  factor  in  this  evolution  but,  whatever  the  inarticulate 


'What  follows  is  only  the  most  cursory  of  summaries,  based  upon  a  detailed  examination 
of  the  Anglo-Canadian  cases  in  a  working  paper  prepared  for  the  purposes  of  this 
report  by  Professor  Peter  A.  Cumming  on  "The  judicial  Treatment  of  Disclaimer 
Clauses  in  Sale  of  Goods  Transactions  in  Canada".  The  literature  on  Exception 
Clauses  is  voluminous.  See,  e.g.,  Brian  Coote,  Exception  Clauses  (1964);  Comment  (1963) , 
77  Harv.  L.  Rev.  318;  Guest,  Fundamental  Breach  of  Contract,  (1961)  77  L.Q.R.  98; 
Montrose,  Some  Problems  about  Fundamental  Terms,  [1964]  C.L.J.  60;  Reynolds, 
Warranty,  Condition,  and  Fundamental  Term,  (1963)  79  L.Q.R.  534. 
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premises,  the  courts  have  displayed  considerable  ingenuity  in  striking 
down  the  clauses  without  overtly  repudiating  classical  notions  about 
freedom  of  contract. 


The  major  weapons  that  have  been  used  are  the  following: 

(1)  The  cases  that  hold  that  the  disclaimer  clause  lacked  contractual 
force  because  it  was  not  adequately  drawn  to  the  buyer's  attention 
at  the  time  of  the  making  of  the  contract,  and  the  clause  did  not 
constitute  part  of  the  written  agreement  if  there  was  one.  The  so- 
called  "ticket  cases"  exemplify  this  type  of  approach.8 

(2)  A  similar  conclusion  has  been  drawn  where  the  disclaimer  clause 
appeared  in  a  non-contractual  document  that  only  came  to  the 
buyer's  attention  after  the  contract  had  been  concluded.9 

(3)  Where  the  disclaimer  clause  only  purports  to  exclude  implied  war- 
ranties and  conditions,  the  courts  have  shown  ingenuity  in  spelling 
out  an  express  warranty  from  innocuous  language  in  the  agreement, 
or  treating  as  express  warranties  promises  that  were  regarded  as 
implied  warranties  at  common  law.10 

(4)  Doctrines  of  privity  have  been  invoked  to  prevent  a  third  party 
from  invoking  a  limitation  of  liability  clause  although  it  was  clearly 
intended  to  benefit  him.11  This  rationale  may  prevent  a  manu- 
facturer from  taking  advantage  of  a  disclaimer  clause  which  appears 
in  the  retailer's  contract,  but  the  practical  significance  of  this 
solution  is  not  great.12 

(5)  An  "acknowledgement"  that  the  goods  were  received  in  good  con- 
dition has  been  held  to  lack  contractual  force  because  of  the 
absence  of  consideration.13 

(6)  The  bulk  of  the  cases,  however,  has  involved  the  use  of  construction 
techniques.14  The  cases  under  this  heading  fall  into  three  broad 
groups.  First,  there  are  the  cases  in  which  it  has  been  held  that 
an  express  performance  warranty  does  not  exclude  the  implied 
statutory  warranties.15 

The  second  group  involves  the  cases  in  which  the  disclaimer  clause  itself 
has  been   literally   and   exactingly  construed   and   found  wanting.     A 


8Cheshire  and  Fifoot,  The  Law  of  Contract,  7th  ed.,  at  pp.  112-115. 

9 See,  e.g.,  Fillmore's  Valley  Nurseries  Ltd.  v.  North  American  Cyanamid  Ltd.  (1958), 

14  D.L.R.  (2d)  297  (N.S.). 
10See,  e.g.,  Andrews  Bros.  Ltd.  v.  Singer  &  Co.  Ltd.,  [1934]  1  K.B.  17;  Sloan  v.  Empire 

Motors  Ltd.  &  Vancouver  Finance  Co.  Ltd.  (1956),  3  D.L.R.  (2d)  53  (B.C.C.A.). 
llScruttons  Ltd.  v.  Midland  Silicones  Ltd.,  [1962]  A.C.  446. 
12The  reason  is  that  under  existing  Anglo-Canadian  doctrines  of  privity,  the  buyer  will 

usually  not  be  in  a  position  to  sue  the  manufacturer  for  breach  of  warranties.    That 

being  so,  the  manufacturer  need  not  be  overly  concerned  about  limiting  a  liability 

which  does  not  exist.    See  further  infra,  chapter  5. 
l*Lowe  v.  Lombank  Ltd.,  [1960]  1  All  E.R.  611  (C.A.). 
14The  use  of  the  term  "construction  techniques"  must  be  interpreted  subject  to  the 

possibility  that  the  courts  have  in  fact  been  developing  and  applying  a  substantive 

rule  of  law  in  the  process  of  construction.    See  text  accompanying  notes  19-21  infra. 
15See,  e.g.,  Sawyer  &  Massey  Co.  v.  Thibart  (1907),  5  W.L.R.  241  (N.W.T.). 
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remarkable  run  of  success  has  been  scored  with  disclaimer  clauses  that 
purported  only  to  exclude  all  "warranties"  and  not  all  "warranties  and 
conditions".16 

The  third  group  of  cases,  paradoxically,  arises  out  of  a  rejection 
by  the  courts  of  the  literal  reading  of  the  disclaimer  clauses  because 
it  is  felt  that  it  would  lead  to  absurd  results  and  could  not  have  been 
within  the  parties'  contemplation,  or  at  least  not  within  the  contemplation 
of  the  buyer.  This  is  the  so-called  doctrine  of  fundamental  terms  or 
fundamental  obligations.  The  doctrine  was  first  evolved  in  marine 
law  and,  it  would  seem,  was  not  extended  to  sales  cases  until  after 
World  War  Two.17  In  the  sales  area  it  has  flourished,  and  has  been 
particularly   warmly   embraced   by   the   Canadian   courts   since    1962. 18 

The  Research  Team  of  the  Warranties  and  Guarantees  project 
suggested  that  under  the  guise  of  a  rule  of  construction  the  courts  have 
superimposed  a  substantive  rule  of  law — one  that  is  remarkably  akin  to 
a  test  of  unconscionability.19  It  was  indeed  treated  as  a  substantive 
rule  of  law  in  the  now-classic  judgment  of  Denning,  L.J.  in  Karsales 
(Harrow)  Ltd.  v.  Wallis,20  and  in  the  many  subsequent  Anglo-Canadian 
cases  that  followed  the  lead  of  the  English  Court  of  Appeal.  This 
notion  was  rejected  by  the  House  of  Lords  in  the  Suisse  Atlantique 
case,  but  in  Canada  at  least  the  spirit,  if  not  the  letter,  of  Lord 
Denning's  judgment  continues  to  survive.  After  a  thorough  examination 
of  the  Canadian  decisions,  the  Research  Team  concluded  that  while  our 
courts  pay  lip-service  to  the  intention  test,  they  have  been  strikingly 
consistent  in  reaching  the  same  conclusions  they  would  have  reached  if 
Suisse  Atlantique  had  never  been  decided.21 

A  new  weapon  in  the  anti-disclaimer  war  has  been  forged  as  a  result 
of  the  much-criticized  decision  of  the  English  Court  of  Appeal  in 
Harbutt's  Plasticine  Ltd.  v.  Wayne  Tank  and  Pump  Co.  Ltd.22  The 
same  issue  has  not  so  far  arisen  in  a  reported  Canadian  case  but 
presumably  the  English  precedent  will  be  followed  when  it  does. 

This  summary  does  less  than  justice  to  the  richness  of  the  Anglo- 
Canadian  jurisprudence  but  we  hope  it  is  sufficient  to  illustrate  what 


16  Wallis,  Son  &  Wells  v.  Pratt  &  Haynes,  [191 1]  A.C.  394  is  still  the  leading  case  on  this  rule 

of  construction. 
17 The  history  of  the  doctrine  is  traced  in  the  judgments  of  several  of  the  law  lords  in 

the  Suisse  Atlantique  case,  supra  note  4. 
18See,  e.g.,  Knowles  v.  Anchorage  Holdings  Co.  Ltd.  (1964),  43  D.L.R.  (2d)  300  (B.C.); 

Kidan  ctal.  v.  X  or  ray  Distributing  Ltd.  (1967),  62  D.L.R.  (2d)  466  (Man.);  A'.  (L  McLean 

Ltd.  v.  Canadian  Vickers  Ltd.  (1969),  5  D.L.R.  (3d)  100,  aff'd  as  to  liability  (1971), 

15  D.L.R.  (3d)   15  (Ont.  C.A.j;   Western  Tractor  Ltd.  v.  Dyck  (1969;,  7()  \\  AYR.  215 

(Sask.). 
19 As  to  which  see  the  now-seminal  judgment  of  the  Supreme  Court  of  New  Jersey  in 

Henningsen  v.  Bloomfield  Motors  (1960),  161  A. 2d  69.    Cf.  U.C.C.  2-302. 
20[1956]  2  All  E.R.  886. 
21  See  the  cases  cited  supra  note  18.    There  does  not  appear  to  be  any  reported  case  in  the 

sales  field  in  which  a  Canadian  court  has  upheld  a  disclaimer  clause  where  there  existed 

a  fundamental  breach. 
22[1970]  1  All  E.R.  225. 
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we  regard  as  the  main  weaknesses  about  the  constructional  approach  to 
disclaimer  clauses  and  the  doctrine  of  breach  of  fundamental  obligations. 
In  the  first  place,  the  approach  involves  much  artificiality.  Under  cover 
of  canons  of  construction  the  courts  are  really  applying  concepts  of 
public  policy.  To  reach  their  goal,  the  judges  must  attribute  a  fictitious 
intent  to  the  buyer  although  it  is  quite  obvious  that  he  never  thought 
about  the  disclaimer  clause.  He  did  not  think  about  it  because  it  is 
extremely  unlikely  that  he  was  even  aware  of  its  existence.  Second, 
resort  to  fictions  precludes  the  courts  from  focussing  on  the  real  objections 
to  disclaimer  clauses — their  imposed  character  and  their  unreasonable- 
ness where  the  parties  are  not  bargaining  on  equal  terms.  To  determine 
the  issue  of  unconscionability,  the  tribunal  should  be  considering  all 
the  surrounding  circumstances,  including  the  reasonableness  of  the  clause 
from  the  seller's  point  of  view  as  well  as  the  buyer's.  Preoccupation  with 
the  intention  test  has  deflected  the  courts  from  the  factual  enquiry,  and 
has  led  to  such  anomalous  results  as  occurred  in  Harbutt's  case. 

Third,  whether  it  is  a  rule  of  public  policy  or  a  rule  of  construction 
that  is  being  applied,  it  must  lead  to  uncertainty  since  different  judges 
will  reach  different  conclusions.  The  uncertainty  is  compounded  by  the 
introduction  of  the  concept  of  fundamental  breach.  In  Suisse  Atlantique , 
the  House  of  Lords  reaffirmed  that  what  constitutes  a  fundamental 
breach  can  only  be  decided  in  the  light  of  the  facts  of  each  particular 
case.  Leaving  aside  this  particular  difficulty,  when  applied  in  consumer 
transactions  the  doctrine  appears  to  lead  to  the  artificial  conclusion 
that  the  consumer  readily  accepts  substantial  breaches  by  the  seller 
so  long  as  they  do  not  amount  to  fundamental  breaches,  even  though 
in  both  instances  he  was  unaware  of  the  disclaimer  clause,  or  was  not 
free  to  alter  it  if  he  did  know  of  its  existence. 

3.     Legislative  Reactions  to  Disclaimer  Clauses 

The  legislation  that  has  been  adopted  to  date  in  various  common 
law  jurisdictions  to  deal  with  disclaimer  clauses  in  general,  or  with 
specific  types  of  disclaimer  clauses,  may  be  grouped  under  the  following 
headings : 

a.    UNCONSCIONABILITY   LEGISLATION 

The  first  approach  is  legislation  that  empowers  the  courts  to  refuse 
to  enforce  all  or  any  part  of  the  agreement  on  the  ground  of  its  un- 
conscionability. Such  power  is  conferred  in  several  provisions  of  Article 
2  of  the  Uniform  Commercial  Code,  including  the  celebrated  section 
2-302,  and  in  section  5.108  of  the  American  Uniform  Consumer  Credit 
Code.23  It  also  appears  in  section  3  of  the  English  Misrepresentation 
Act,  1967.  This  approach  is  by  no  means  alien  to  Ontario  and  the  other 
Canadian  provinces  since  the  Unconscionable  Transaction  Relief  Acts 
use  the  same  concept  in  authorizing  the  provincial  courts  to  revise  the 
cost  of  a  loan  which  is  excessive  and  where  the  transaction  is  "harsh 


23For  an  excellent  critical  discussion  of  s.  2-302,  see  Leff,  (1967)  115  U.  Pa.  L.  Rev.  485. 
See  also  Note,  (1963)  38  Ind.  L.J.  648  and  Note,  (1961)  109  U.  Pa.  L.  Rev.  401. 
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and  unconscionable".24  We  have  already  stated  our  view  that  the  test 
of  unconscionability  is  preferable  to  the  fictitious  test  of  contractual 
intention  currently  used  by  the  Anglo-Canadian  courts  in  construing 
disclaimer  clauses.  However,  both  approaches  suffer  from  a  common 
weakness.  They  make  for  uncertainty  and  invite  litigation — difficulties 
that  should  be  avoided  in  consumer  transactions.  The  Law  Commission 
and  the  Scottish  Law  Commission  rejected  the  unconscionability  test 
on  these  grounds,25  and  so  do  we.  We  do,  however,  see  a  useful  place 
for  an  unconscionability  clause  in  purely  commercial  transactions  as  a 
residual  device  to  regulate  acts  of  overreaching  in  individual  contracts. 

b.    ISRAELI   STANDARD  CONTRACTS  LAW  APPROACH 

A  refinement  of  the  unconscionability  test  is  the  approach  adopted 
in  the  Israeli  Standard  Contracts  Law,  1964. 26  This  would  entitle  a 
supplier  issuing  a  standard  form  contract  to  seek  approval  for  the 
restrictive  terms  of  the  contract  from  a  Restrictive  Trade  Practices 
Board.  If  the  Board  denies  its  approval,  the  restrictive  terms  there- 
upon become  void.27  If  the  Board  grants  its  approval,  apparently  the 
restrictive  terms  remain  immune  from  attack  for  a  period  of  five  years  or 
for  such  shorter  period  as  may  be  fixed  by  the  Board.28  The  Israeli  law 
is  similar  to  the  technique  used  in  the  British  Restrictive  Trade  Practices 
Act  to  test  the  validity  of  restrictive  trade  practices  agreements.  How- 
ever, the  Israeli  law  appears  to  have  been  considerably  less  successful 
than  its  British  counterpart.  According  to  reports,  very  few  applications 
have  been  made  to  the  Israeli  Restrictive  Practices  Board  for  approval 
of  restrictive  terms.  It  would  seem  that  suppliers  prefer  to  risk  having 
their  restrictive  terms  struck  down  in  a  court  of  law  under  a  general 
unconscionability  section  in  the  Act,  than  to  submit  their  contracts 
voluntarily  for  scrutiny  before  the  Board.29 

Our  enquiries  lead  us  to  expect  a  similar  result  if  a  comparable  law 
were  to  be  adopted  in  Ontario.  We  cannot  on  this  ground  recommend 
it.  There  is  also  another  objection  to  the  Israeli  approach — it  is 
unnecessarily  complex.  Disclaimer  clauses,  unlike  restrictive  trade 
practices  agreements,  are  substantially  similar  in  content  and  in  object. 
It  is  therefore  quite  feasible  to  regulate  them  by  statute  without  doing 
any  serious  injustices  to  any  affected  party.  To  the  extent  that  there 
may  be  cases  deserving  of  special  attention,  they  can  perhaps  be  dealt 
with  by  regulation  or  by  some  form  of  board.  We  return  to  this 
problem  later  in  this  chapter.30 


2iThe  Unconscionable  Transactions  Relief  Act,  R.S.O.  1970,  c.  472,  s.  2. 

25 The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  3, 
paras.  73,  77,  80. 

26The  statute  is  reproduced  in  Neilson,  Statutory  and  Transactional  Materials  on  Com- 
mercial Law,  1971  ed.,  page  1C64. 

"Section  11. 

28  Section  9. 

29 Information  communicated  verbally  to  the  Research  Team  of  the  Warranties  and 
Guarantees  project  by  Professor  Itzhak  Zamir  of  the  Faculty  of  Law  of  the  Hebrew 
University. 

30 See  part  3.  e.  (vi)  infra. 


55 


C.    EXCLUSION    BY   CONSPICUOUS   LANGUAGE 


The  third  type  of  approach  to  disclaimer  clauses  is  legislation  that 
permits  the  exclusion  of  implied  warranties  if  appropriate  language 
appears  in  conspicuous  form  in  the  contractual  document.  This  is  the 
approach  used  in  section  2-316  of  the  Uniform  Commercial  Code.  What- 
ever may  be  the  merits  of  this  approach  in  commercial  transactions,  it  has 
nothing  to  recommend  it  as  a  general  solution  to  the  inequities  of  dis- 
claimer clauses  in  consumer  transactions.  The  approach  overlooks  the 
fact  that  disclaimer  clauses  are  objectionable  not  only  on  the  grounds 
of  surprise  but  even  more  because  the  consumer  is  powerless  to  change 
them. 

d.  STATUTORY  FORMS  OF  AGREEMENT 

Diametrically  opposed  to  the  Uniform  Commercial  Code  solution  is 
the  solution  adopted  in  legislation  such  as  the  Saskatchewan  Agricultural 
Implements  Act.31  This  Act  not  only  stipulates  what  warranty  obligations 
are  implied  in  the  sale  of  new  farm  machinery,  but  also  obliges  the 
seller  to  use  a  statutory  form  of  agreement,  in  which  the  warranties 
must  be  set  forth  expressly.32 

We  are  attracted  by  this  solution  but  have  regretfully  come  to  the 
conclusion  that  it  does  not  lend  itself  to  general  adoption  in  the  consumer 
field.  Consumer  sales  cover  a  very  wide  range  of  goods  of  all  descriptions 
and  there  are  still  many  transactions  that  are  never  reduced  to  writing 
or  where  the  only  writing  appears  on  a  manufacturer's  warranty.  We 
see  great  merit,  however,  in  adopting  this  approach  for  specific  types  of 
transactions  that  have  proved  particularly  troublesome — for  example, 
the  sale  of  used  cars.  It  will  be  noted  that  The  Motor  Vehicle  Dealers  Act 
authorized  the  Lieutenant  Governor  in  Council  to  adopt  regulations 
governing  contracts  for  the  sale  and  purchase  of  used  cars  and  to 
prescribe  forms  for  the  purposes  of  the  Act.33  We  understand  that 
unsuccessful  efforts  have  been  made  in  the  past  to  draft  some  forms  of 
agreement.  We  urge  that  the  efforts  be  renewed,  particularly  in  the 
light  of  our  later  comments  about  the  admissibility  of  disclaimer  clauses 
in  the  sale  of  used  vehicles. 

e.  AVOIDANCE  OR  PROHIBITION  OF   DISCLAIMER  CLAUSES 

The  final  type  of  legislation  solution  that  needs  to  be  considered 
is  a  provision  that  simply  avoids  or  prohibits  the  exclusion  or  variation 
of  the  statutory  warranties,  subject  to  such  exceptions  as  may  be 
permitted  in  the  Act.  Such  legislation  exists  in  the  United  Kingdom34 
and  Saskatchewan35  (with  respect  to  hire-purchase  and  conditional  sale 
agreements),  in  Manitoba36  (with  respect  to  retail  sales  and  hire-purchase 
agreements)  and  was  also  adopted  recently  in  British  Columbia37  and 


31  Stat.  Sask.  1968,  c.  1,  as  am. 

32See  section  16  and  form  A  in  the  Schedule  to  the  Act. 

33R.S.O.  1970,  c.  475,  as  am. 

34 Hire-Purchase  Act,  1965,  ss.  17-18. 

36 The  Conditional  Sales  Act,  R.S.S.  1965,  c.  393,  s.  25. 

36The  Consumer  Protection  Act,  R.S.M.  1970,  c.  C200  as  am.,  s.  58. 

31  An  Act  to  Amend  The  Sale  of  Goods  Act,  Stat.  B.C.  1971,  c.  52. 
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Ontario38  (with  respect  to  consumer  sales).  These  statutes  differ  con- 
siderably from  one  another  in  points  of  detail,  but  they  all  raise  the 
same  questions  of  principle.  They  may  therefore  be  considered  as  a 
group.  At  the  outset,  however,  it  should  be  observed  that  the  purpose 
of  this  analysis  is  not  to  recommend  changes  in  the  existing  Ontario 
statute.  Such  changes  should  be  incorporated  in  the  proposed  Consumer 
Products  Warranties  Act.  The  treatment  of  disclaimer  clauses  would 
constitute  one  part  of  this  Act.  The  purpose  of  the  following  analysis 
is  to  indicate  the  desirable  features  of  the  new  provisions. 

(i)  Types  of  Persons  Affected.  The  British  and  Saskatchewan  Acts 
apply  to  hire-purchase  and  conditional  sale  agreements  between  any 
persons,  but  the  British  Act  excludes  a  buyer  or  hirer  who  is  a  corporation 
and  does  not  apply  at  all  to  transactions  involving  more  than  two 
thousand  pounds.39  The  British  Columbia  and  Ontario  provisions,  on  the 
other  hand,  are  restricted  to  sales  made  in  the  ordinary  course  of 
business  (presumably  this  means  the  seller's  ordinary  course  of  business) 
to  a  purchaser  for  his  consumption  or  use,  subject  to  certain  exceptions. 
The  Ontario  Consumer  Protection  Act  definition  of  "consumer  sale",  in 
the  newly-added  section  44«,  does  not  include  a  sale:40 

(a)  to  a  purchaser  for  resale ; 

(b)  to  a  purchaser  whose  purchase  is  in  the  course  of  carrying  on 
business ; 

(c)  to  an  association  of  individuals,  a  partnership  or  a  corporation ; 

(d)  by  a  trustee  in  bankruptcy,  a  receiver,  a  liquidator  or  a  person 
acting  under  the  order  of  a  court. 

The  effect  of  these  exclusions  is  to  deny  protection  to  the  business 
buyer  and  to  an  aggregation  of  individuals.  It  has  frequently  been 
observed  that  the  small  businessman  is  just  as  much  subject  to 
overreaching  as  the  consumer  and  therefore  also  deserves  to  be  protected. 
We  entertain  much  sympathy  for  this  point  of  view.  However,  our 
terms  of  reference  are  limited  to  consumer  transactions  and  we  do  not 
find  it  necessary  to  reach  any  firm  decision  on  the  point.  We  do, 
however,  strongly  recommend  the  addition  to  The  Sale  of  Goods  Act  of  a 
provision  comparable  to  section  2-302  of  the  Uniform  Commercial  Code, 
pending  a  general  review  of  the  Act.  This  would  at  least  confer  some 
protection  on  the  small  businessman  who  is  victimized  by  a  patently 
unfair  agreement. 

The  restriction  of  the  Ontario  provisions  to  consumers  does  not 
eliminate  other  difficulties.  One  difficulty  is  that  it  requires  the 
purchaser  to  purchase  the  goods  "for  his  consumption  or  use". 
This  would,  perhaps  unintentionally,  exclude  redress  where  the  purchaser 


36The  Consumer  Protection  Amendment  Act,  1971,  Stat.  Ont.  1971,  (Vol.  2)  c.  24,  s.  2, 
adding  s.  44a  to  The  Consumer  Protection  Act,  R.S.O.  1970,  c.  82. 

^Hire-Purchase  Act  1965,  ss.  2  and  4.  By  virtue  of  section  3  Her  Majesty  in  Council  is 
empowered  to  raise  the  financial  ceiling  in  s.  2. 

40The  Consumer  Protection  Amendment  Act,  1971,  Stat.  Ont.  1971  (Vol.  2)  c.  24,  s.  2, 
adding  s.  44a  to  The  Consumer  Protection  Act,  R.S.O.  1970,  c.  82. 


57 

intends  to  make  a  gift  of  the  goods  or  where  the  goods  are  intended 
to  be  used  by  the  members  of  his  family.  The  Commission  is  of  the 
view  that  the  provisions  in  the  proposed  Act  should  cover  these 
contingencies. 

Another  difficulty  arises  when  an  individual  buys  goods  partly 
for  his  own  use  and  partly  for  use  in  his  business  or  profession — 
for  example,  an  automobile.  In  such  circumstances  we  think  the 
primary  purpose  of  the  purchase  should  govern  its  characterization,  with 
the  result  being  that  if  the  goods  are  to  be  used  predominantly  in  the 
consumer's  business  he  will  not  be  entitled  to  the  protection  of  the  Act. 

The  Law  Commission  and  the  Scottish  Law  Commission  also  drew 
attention  to  another  problem41  when  they  concluded  that  the  seller 
should  be  entitled  to  know  in  advance  whether  he  was  going  to  be 
engaged  in  a  consumer  transaction.  They  therefore  recommended, 
among  other  things,  that  the  avoidance  of  exception  clauses  in  consumer 
sales  should  be  confined  to  goods  of  a  type  ordinarily  bought  for  private 
use  or  consumption.42  So  far  as  we  are  aware,  this  problem  has  not 
created  any  difficulties  in  the  application  of  The  Consumer  Protection  Act 
and  related  legislation  that  has  now  been  adopted  in  Ontario,  and  the 
comparable  statutes  in  many  of  the  other  provinces.  However,  we 
see  no  objection  to  qualifying  the  meaning  of  "consumer  goods"  in  the 
suggested  manner. 

(ii)  Types  of  Transactions  Affected.  The  Ontario  and  British 
Columbia  provisions  only  apply  to  contracts  for  the  sale  of  goods. 
Presumably  they  were  restricted  to  sales  because  these  provisions  were 
intended  to  be  complementary  to  the  warranty  sections  in  The  Sale  of 
Goods  Act  of  each  province.  The  definition  of  "contract  of  sale"  in 
section  2  of  The  Sale  of  Goods  Act  is  wide  enough  to  include  conditional 
sales.  It  is  not,  however,  wide  enough  to  catch  transactions  such  as 
hire-purchase  agreements  and  chattel  leases  that  are  designed  to 
accomplish  the  same  economic  goals,  but  are  not  sales  in  the  legal  sense.43 
The  Commission  therefore  recommends  that  the  Act  which  we  propose 
should  apply  to  all  sales  and  near-sales,  including  the  sale  components 
in  contracts  for  the  supply  of  work  and  materials.  This  will  not 
disturb  the  symmetry  of  The  Sale  of  Goods  Act,  since  the  new  Act 
will  contain  its  own  warranty  provisions.  We  have  not  made  a  study  of 
the  particular  problems  that  may  be  involved  in  the  use  of  disclaimer 
clauses  in  contracts  of  services,  and  have  no  recommendations  to  make 
in  relation  thereto. 


41The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  3, 
paras.  85-90. 

42See  id.,  Draft  Clauses,  Alternatives  A  and  B,  pp.  56-58.  The  Commissioners  were 
divided  on  the  question  whether  protection  should  be  extended  to  non-private  pur- 
chasers and  the  two  alternatives  reflect  their  division  of  opinion. 

i3Helby  v.  Matthews,  [1895]  A.C.  471  is  still  the  leading  case.  In  order  to  overcome  the 
difficulty,  most  of  the  provincial  conditional  sale  acts  now  define  "conditional  sale" 
so  as  to  include  hire-purchase  agreements.  See,  e.g.,  The  Conditional  Sales  Act,  R.S.O. 
1970,  c.  76,  s.  2  (2).  However,  the  definition  is  not  wide  enough  to  cover  equipment 
leases  not  accompanied  by  an  option  to  purchase.  See  C.  A.C.  Leasing  Co.  v.  Cake  (1969), 
6  D.L.R.  (3d)  495  (Ont.  C.A.). 
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(iii)  Types  of  Disclaimer  Clauses  Affected.  The  Ontario  provisions 
apply  to  any  written  term  or  acknowledgment  "that  purports  to 
negative  or  vary"  any  of  the  implied  warranties  and  conditions  in 
The  Sale  of  Goods  Act.  This  language  would  not  appear  to  be  wide 
enough  to  catch  disclaimer  clauses  that  restrict  the  buyer's  remedies 
for  breach  of  an  implied  or  express  term  of  the  contract.  This  is  a 
serious  omission  which  should  be  rectified.  It  is  also  not  clear  why  the 
Act  is  confined  to  written  disclaimers.  While  the  overwhelming  number 
of  disclaimers  are  in  written  form,  we  see  no  justification  for  distinguishing 
between  written  and  oral  disclaimers.  The  Commission  therefore 
recommends  the  elimination  of  the  distinction. 

(iv)  Permissible  Exceptions.  The  Ontario  amendments  are  unusual 
in  that  they  permit  no  deviation  from  the  avoidance  of  disclaimer 
clauses  of  the  type  covered  in  the  amendments.44  The  British  Hire- 
Pur  chase  Act  permits  the  following  exceptions:45  (1)  exclusion  of  the 
implied  condition  of  merchantability  in  the  case  of  a  sale  of  second- 
hand goods;  (2)  exclusion  of  the  implied  condition  of  merchantability 
in  the  case  of  goods  sold  with  defects  where  the  defects  are  made  clear 
to  the  buyer;  and  (3)  exclusion  of  the  implied  condition  of  fitness. 
Apparently  this  exclusion  is  permitted  for  all  types  of  goods.  However, 
none  of  the  permissible  exceptions  takes  effect  unless  the  exclusionary 
provision  is  brought  to  the  attention  of  the  buyer  "and  its  effect  [is] 
made  clear  to  him".46 

The  British  Columbia  Act  avoiding  disclaimer  clauses47  does  not  apply 
to  used  goods  at  all.  The  Manitoba  Act  has  no  specific  provision 
concerning  the  use  of  disclaimer  clauses  in  contracts  for  the  sale  of 
used  goods,  but  provides  that  in  determining  the  merchantability  of 
goods,  the  fact  that  they  are  used  goods  shall  be  taken  into  account.48 
The  Act  also  provides  that  a  condition  of  merchantable  quality  shall  be 
implied  with  respect  to  the  goods  "except  for  such  defects  as  are 
described".49  Such  defects  need  not  be  specified  separately  if  the 
general  condition  of  the  goods  is  stated  with  reasonable  accuracy.50 
Presumably  a  statement  that  the  goods  are  used  would  not  be  sufficient. 

The  Law  Commission  and  the  Scottish  Law  Commission  were  of 
the  opinion51  that  it  was  not  necessary  to  permit  the  exclusion  of  the 


44 Discussions  by  the  Research  Team  with  the  officials  of  the  Department  of  Financial 
and  Commercial  Affairs  indicated  that  those  officials  were  under  the  impression  that 
the  amendments  do  not  affect  the  sale  of  used  goods,  particularly  used  cars.  This 
view  was  not  shared  by  the  Research  Team,  on  the  grounds  that  there  is  nothing  in  the 
Act  which  excludes  used  goods,  and  nothing  in  the  speeches  of  the  Honourable  Mr. 
Wishart  during  the  passage  of  the  Bill  to  indicate  that  the  government  intended  to 
exclude  them.  At  one  point  during  the  debate  on  the  estimates  of  his  department 
Mr.  Wishart  expressed  the  opinion  that  a  dealer  could  no  longer  sell  a  motor  vehicle  to 
a  consumer  on  an  "as  is"  basis.  See  Legislature  of  Ontario  Debates,  June  14,  1971, 
pp.  2704-06,  esp.  p.  2706,  col.  1. 

"Section  18. 

*«Ibid. 

47 Supra,  note  37. 

4SSupra,  note  36,  s.  58  (5). 

49M,  s.  58  (1)  (e). 

b0Id.,  s.  58  (2). 

51The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  3, 
para.  75  et  seq. 
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statutory  warranties  and  conditions  in  the  case  of  a  sale  of  second-hand 
or  imperfect  goods,  or  in  those  cases  where  the  seller  expressed  reservations 
about  the  fitness  of  the  goods  for  their  intended  purpose,  since  these 
situations  could  be  dealt  with  by  suitable  reformulation  of  section  14 
of  the  British  Sale  of  Goods  Act.  The  Manitoba  precedent  would  appear 
to  support  their  views  with  respect  to  used  and  imperfect  goods. 

We  prefer  this  approach  to  permitting  the  total  exclusion  of  the 
conditions  of  merchantability  and  fitness,  even  where  the  exclusion  is 
clearly  brought  home  to  the  buyer.  As  we  indicated  in  Chapter  2,  a 
buyer  of  used  goods  should  not  be  expected  to  buy  "a  pig  in  a  poke",  and 
especially  not  when  he  has  invested  a  substantial  sum  in  his  purchase. 
He  should  be  entitled  to  receive  goods  the  condition  of  which  corresponds 
to  the  expectations  of  a  reasonable  buyer.  If  the  seller  is  not  prepared 
to  meet  this  standard  then,  in  our  opinion,  the  onus  should  be  on  him 
to  draw  the  buyer's  attention  to  specific  defects  in  the  goods. 

We  do  not  think  this  would  tip  the  scales  unfairly  in  favour  of  the  buyer 
of  used  goods.  The  survey  of  motor  vehicle  dealers  conducted  by  the 
Research  Team  of  this  project  showed  that  the  average  dealer  spends  only 
sixteen  to  nineteen  minutes  in  appraising  a  trade-in  car.52  Many  of  the 
dealers  also  appeared  to  be  of  the  opinion  that  it  was  possible  to  make  an 
accurate  estimate  of  the  condition  of  a  used  car  by  combining  a  visual  and 
mechanical  inspection  with  a  road  test.53  Admittedly  some  latent  defects 
might  still  escape  detection,  but  a  reputable  dealer  should  be  willing  to 
run  the  (probably  small)  risk  of  their  existence  as  part  of  the  general 
cost  of  doing  business.  We  would  go  a  step  further  and  urge  the 
establishment  of  definitive  warranty  standards  for  the  sale  of  used 
automobiles.54 


52The  Research  Team's  survey  showed  that  Metropolitan  Toronto  dealers  spent  an 
average  of  16.6  minutes  in  such  appraisals  as  compared  to  19.2  minutes  for  dealers 
outside  Metropolitan  Toronto. 

53The  Research  Team's  survey  showed  that  the  majority  of  the  respondents  did  not  feel 
that  a  visual  inspection  of  the  vehicle  was  sufficient.  47.7%  of  the  respondents  replying 
negatively  explained  their  attitude  by  adding  that  the  vehicle  should  be  road  rested, 
thus  implying  that  a  combined  visual  and  road  test  would  be  adequate.  A  professor 
of  engineering  at  the  University  of  Toronto  with  whom  the  question  was  discussed 
also  felt  that  these  tests,  coupled  with  the  routine  mechanical  tests,  should  be 
sufficient  to  give  a  competent  mechanic  an  accurate  impression  of  the  condition  of  the 
car.  The  automobile  manufacturers  who  replied  to  the  Research  Team's  questionnaire 
were  not  impressed  with  the  reliability  of  the  so-called  diagnostic  clinics  that  have 
been  established  by  a  number  of  the  oil  companies  and  service  stations.  The  same 
answer  was  received  in  personal  interviews  with  several  of  the  manufacturers'  officials 
and  with  car  dealers. 

54 The  Research  Team  questioned  automobile  manufacturers  as  to  whether  it  would  be 
reasonable  to  expect  dealers  to  offer  warranties  with  respect  to  the  sale  of  some 
or  all  used  cars,  and  if  so,  what  sort  of  warranty  the  manufacturers  regarded  as  being 
feasible.  Three  manufacturers  that  thought  the  offering  of  warranties  would  be 
reasonable  suggested  the  following  terms : 

Recommendation 
Manufacturer  No.  1    3,000  miles/3  months  parts  and  labour  full  warranty  OR  6,000 

miles/6  months  50%  parts  and  labour  warranty. 
Manufacturer  No.  2    Warranty  should  meet  federal,  provincial  and  local  safety  regu- 
lations for  at  least  90  days. 
Manufacturer  No.  3   30  days/ 1,000  miles  warranty.     (Presumably  this  means  a  full 
parts  and  labour  warranty.) 
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A  complementary  approach  would  be  to  add  a  warranty  aspect  to  the 
Certificate  of  Mechanical  Fitness  prescribed  under  section  58  of  the 
Ontario  Highway  Traffic  Act.  We  return  to  this  important  problem  in 
later  chapters.55 

(v)  Consequential  Damages.  None  of  the  acts  to  which  we  have 
referred  permits  the  exclusion  of  consequential  damages.  The  Law  Com- 
mission and  the  Scottish  Law  Commission  were  opposed  to  such  an 
exception,56  and  so  are  we  for  the  reasons  stated  by  us  earlier  in  this 
chapter. 

(vi)  Exceptions  by  Regulation.  While  we  have  taken  the  view  that 
there  are  no  obvious  reasons  for  relaxing  the  prohibition  against  con- 
tracting out  and/or  limiting  the  measure  of  recoverable  damages,  sub- 
sequent experience  may  bring  to  light  new  facts  and  prove  that  an 
absolute  prohibition  creates  unfair  hardships.  Our  initial  inclination 
was  to  confer  a  regulation-making  power  on  the  government  to  relax 
the  statutory  provisions  in  such  cases  or  to  confer  dispensing  or  advisory 
powers  on  some  type  of  tribunal  or  committee.  Such  an  approach  would 
be  consistent  with  our  recommendations  in  Chapter  7  with  respect  to 
the  regulation  of  manufacturers'  express  warranties. 

However,  the  two  problems  are  not  exactly  on  all  fours,  and  further 
reflection  has  caused  us  to  doubt  the  wisdom  of  an  open-ended  dis- 
pensing power  exercisable  by  regulation,  with  or  without  the  benefit  of 
external  advice.  We  are  apprehensive  that  this  may  expose  the  respon- 
sible government  officers  to  considerable  pressure  by  powerful  industries 
and  that  in  an  effort  to  meet  what  may  appear  to  be  a  reasonable  case 
the  basic  philosophy  of  the  new  legislation  may  be  undermined.  We 
have  therefore  decided  not  to  make  any  recommendations  at  this  stage, 
but  to  allow  the  question  to  be  re-examined  at  a  later  date  after  further 
information  about  the  impact  of  the  legislation  in  Ontario  and  elsewhere 
has  become  available. 

(vii)  Avoidance  or  Prohibition  of  Disclaimer  Clauses.  A  serious 
weakness  in  the  Ontario  amendment  is  that  it  does  not  prohibit  the  use 
of  disclaimer  clauses,  but  merely  nullifies  their  effect.  It  seems  clear 
that  the  legislation  has  given  sellers  no  incentive  not  to  continue  using 
sale  agreements  with  the  same  objectionable  disclaimer  clauses  as  before. 
Inquiries  by  the  Research  Team  of  this  project  have  shown  that  this  is 
in  fact  what  is  happening,  and,  further,  that  many  merchants  and 
manufacturers  are  not  even  aware  of  the  new  statutory  provisions.  In 
our  opinion,  this  is  an  unfortunate  state  of  affairs,  and  points  to  a 
serious  lack  of  knowledge  of  the  existing  law  among  those  supplying 
the  consumer  goods  industry.  Given  the  nature  of  the  changes  recom- 
mended in  this  report,  there  will  be  a  substantial  need  for  more  effec- 
tive publicity  of  the  new  provisions.  Apart  from  this  need  the  Com- 
mission  recommends   that   the  use  of  disclaimer  clauses   to  exclude, 


55  In  chapter  8,  section  4.  b.  (ii)  proposals  are  made  for  creating  formal  industry-consumer 
machinery  for  establishing  warranty  standards  for  different  consumer  industries;  the 
question  of  the  Certificate  of  Mechanical  Fitness  is  dealt  with  in  chapter  9,  section  3.  b. 

69The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  3, 
paras.  73,  80. 
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restrict  or  diminish  any  express  or  implied  warranty  rights  or  the  reme- 
dies otherwise  available  to  the  buyer  for  breach  of  them  be  prohibited.57 

We  also  wish  to  draw  attention  to  an  important  inconsistency 
between  section  31  (1)  (/)  of  The  Consumer  Protection  Act  and  the 
newly-added  section  44a.  The  former  section  provides  that  an  execu- 
tory contract  shall  be  in  writing  and  shall  contain : 

(/)  any  warranty  or  guarantee  applying  to  the  goods  or  services 
and,  where  there  is  no  warranty  or  guarantee,  a  statement  to 
this  effect.  .  .  . 
Section  44#  nullifies  what  section  31  (1)  (/)  appears  to  say  may  quite 
legitimately  be  done.  We  are  assuming  that  the  language  of  section 
31(1)(/)  is  wide  enough  to  include  the  implied  warranties  and  condi- 
tions in  The  Sale  of  Goods  Act.58  In  our  opinion,  section  31(1)  (/) 
creates  more  problems  than  it  solves,  and  we  recommend  its  repeal. 
This  will  not  leave  a  lacuna  in  the  protective  framework  of  the  Act 
since  the  proposed  Consumer  Product  Warranties  Act  will  take  up  the 
slack.  A  similar,  though  less  serious,  hiatus  exists  between  section  53 
of  The  Sale  of  Goods  Act  and  section  44«  of  The  Consumer  Protection  Act. 
If  section  44a  is  going  to  be  retained,  section  53  of  The  Sale  of  Goods  Act 
should  be  amended  to  refer  to  The  Consumer  Protection  Act.59 

The  Canadian  legislation  dealing  with  disclaimer  clauses,  with  the 
exception  of  the  agricultural  machinery  and  farm  implement  acts,  is 
only  concerned  with  the  contractual  relationship  between  the  buyer 
and  the  seller  of  goods.  It  does  not  affect  the  use  of  disclaimer 
clauses  in  manufacturers'  express  warranties  where  the  manufacturer  is 
not  also  the  retail  seller.  The  limitation  is  a  logical  one  since  it  follows 
a  similar  limitation  in  The  Sale  of  Goods  Act.  The  omission  to  deal 
with  manufacturers'  express  and  implied  obligations  is  a  serious  short- 
coming of  the  parent  Act.  The  problem  is  discussed  in  later  chapters 
of  this  report. 

Recommendations 
The  Commission  recommends  that : 

1 .  Section  44a  of  The  Consumer  Protection  A  ct  should  be  removed  from 
that  Act  and  made  a  part  of  the  new  Consumer  Products  Warranties 
Act,  subject  to  the  following: 


"The  change  can  be  brought  about  quite  simply  by  providing  that:  "No  person  shall 
exclude,  etc.,  the  warranties  implied  in  this  Act"  and  inserting  the  usual  penalty 
clause  in  the  Act  for  violations  of  its  provisions. 

58There  is  some  doubt  about  the  point.  Discussions  by  the  Research  Team  with  the 
officials  of  the  Consumer  Protection  Bureau  and  with  the  Registrar  of  Motor  Vehicles 
led  the  researchers  to  believe  that  the  purpose  of  section  31  (1)  (/)  was  to  deal  with 
the  type  of  situation  in  which  a  salesman  gives  an  oral  warranty  which  is  not  reproduced 
in  the  written  agreement.  The  Research  Team  concluded  that,  assuming  this  was 
the  draftsman's  purpose,  the  problem  should  have  been  approached  differently. 
Instead  of  permitting  the  exclusion  of  oral  warranties,  the  section  should  have 
permitted  their  admissibility.  See  further  the  comments  on  this  issue,  supra,  chapter  2, 
section  2. 

59 If  section  44a  is  made  a  part  of  the  new  Consumer  Products  Warranties  Act,  as 
recommended,  the  reference  in  section  53  of  The  Sale  of  Goods  Act  should  be  to  the 
new  legislation. 
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a.  Rather  than  nullifying  the  effect  of  those  types  of  disclaimer 
clauses  set  out  in  present  section  44a,  the  new  section  should 
prohibit  the  use  of  disclaimer  clauses  to  exclude,  restrict  or 
diminish  express  or  implied  warranty  rights  or  the  remedies 
otherwise  available  to  the  buyer  for  breach  of  them  in  a 
consumer  transaction. 

b.  It  should  be  clear  that  the  new  section  applies  to  express  and 
implied  warranties,  and  remedies  for  breach  thereof,  in  the  case 
of  second-hand  goods  or  goods  sold  "as  is"  or  with  disclosed 
defects.  The  standard  to  be  applied  to  goods  sold  in  such 
circumstances  would  be  that  formulated  under  the  implied 
warranty  of  "consumer  acceptability",  with  proper  allowance 
made  for  the  age  of  the  goods,  the  price  paid  for  them,  all 
surrounding  circumstances  of  the  transaction,  and  subject  to  the 
other  features  of  this  implied  warranty  set  out  in  recommenda- 
tion 5.  d.,  chapter  2,  supra. 

c.  The  new  section  should  make  no  exception  allowing  the  exclusion 
of  consequential  damages. 

d.  The  scope  of  the  new  section  should  include  oral  as  well  as 
written  disclaimers. 

e.  Section  31  (1)  (/)  of  The  Consumer  Protection  Act  should  be 
repealed. 

f.  Section  53  of  The  Sale  of  Goods  Act  should  be  amended  so  as 
to  make  it  clear  that  it  does  not  apply  to  consumer  sales 
governed  by  The  Consumer  Products  Warranties  Act. 

The  Commission  makes  no  recommendation  respecting  the  inclusion  in 
The  Consumer  Products  Warranties  Act  of  any  power  to  dispense  with 
the  prohibitions  against  contracting  out  or  limiting  the  measure  of  re- 
coverable damages  in  consumer  sales  through  the  use  of  a  regulation- 
making  power  where  unfair  hardship  is  claimed  as  a  result  of  the 
recommended  absolute  prohibition.  Such  a  power  may  or  may  not 
be  a  desirable  feature  of  consumer  transaction  legislation,  but  the 
Commission  concludes  that  the  case  for  its  inclusion  and,  if  included, 
its  scope,  can  only  be  made  after  a  study  of  the  experience  under 
The  Consumer  Products  Warranties  Act  in  the  recommended  form. 
An  unconscionability  provision  similar  to  section  2-302  of  the  Uniform 
Commercial  Code  should  be  added  to  The  Sale  of  Goods  Act,  pending 
a  general  review  of  that  Act,  to  provide  some  protection  in  the  case 
of  an  unfair  bargain  in  a  non-consumer  transaction.  The  relevant 
part  of  section  2-302  of  the  Uniform  Commercial  Code  reads  as  follows : 

If  the  court  as  a  matter  of  law  finds  the  contract  or  any  clause  of  the 
contract  to  have  been  unconscionable  at  the  time  it  was  made  the 
court  may  refuse  to  enforce  the  contract,  or  it  may  enforce  the  re- 
mainder of  the  contract  without  the  unconscionable  clause,  or  it 
may  so  limit  the  application  of  any  unconscionable  clause  as  to 
avoid  any  unconscionable  result. 


CHAPTER  4 

DISCLAIMER  CLAUSES  AND 
CONSUMER  CREDIT 

Few  consumers  can  afford  to  pay  cash  for  high  priced  durable  goods  and 
a  high  proportion  of  such  goods  are  therefore  purchased  with  the  aid  of 
consumer  credit.  This  fact  is  reflected  in  the  phenomenal  growth  of  con- 
sumer credit  from  $835  million  at  the  end  of  1948  to  around  $1 1  billion  at  the 
present  time. x  The  typical  retailer  or  car  dealer  does  not  carry  his  own  paper, 
but  rather,  he  will  discount  it  with  a  sales  finance  company,  or,  less  fre- 
quently, with  a  consumer  loan  company  or  one  of  the  chartered  banks. 
Increasingly  the  consumer  is  also  making  his  own  financing  arrangements  by 
taking  out  a  purchase  money  loan  from  a  bank  or  a  credit  union. 

Most  of  the  problems  have  arisen  when  the  financing  was  arranged  by  the 
seller,  and  he  then  discounted  the  chattel  paper  with  a  finance  company.  The 
common  law  rule  is  that  the  assignee  of  a  chose  in  action  takes  it  subject  to 
equities,  which  means  that  if  the  goods  were  defective  the  buyer  would  be 
able  either  to  resist  a  claim  for  payment  by  the  finance  company,  or  claim  a 
set-off.  Not  surprisingly  this  prospect  did  not  appeal  to  the  finance 
companies.  In  an  effort  to  isolate  themselves  from  disputes  between  the 
seller  and  the  buyer  they  resorted  to  three  devices :  first,  they  made  sure  that 
the  agreement  which  was  assigned  to  them  contained  a  sweeping  disclaimer 
clause;  second,  for  additional  security,  they  inserted  a  separate  clause, 
generally  referred  to  as  a  "cut-off  clause",  in  which  the  buyer  agreed  not  to 
raise  any  defences  in  the  event  of  a  demand  for  payment  by  any  person  to 
whom  the  agreement  was  assigned;  and  third,  they  required  the  buyer  to 
execute  a  separate  promissory  note  in  favor  of  the  seller,  which  the  seller 
then  negotiated  to  the  finance  company.  In  this  way  the  company  hoped 
to  acquire  the  position  of  a  "holder-in-due-course"  under  the  Bills  of 
Exchange  Act.  The  effect  of  the  disclaimer  clause  has  already  been  dis- 
cussed in  a  previous  chapter.  The  present  chapter  is  only  concerned  with 
the  second  and  third  devices. 

At  first  all  went  well.  In  Killoran  v.  Monticello  State  Bank,2  the 
Supreme  Court  of  Canada  upheld  both  the  holder-in-due-course  status  of 
the  financing  agency  and  the  efficacy  of  the  cut-off  clause.  With  rare 
exceptions  provincial  courts  followed  this  precedent  over  the  next  forty  and 
more  years.  However,  in  an  equally  important  1962  decision,  Federal  Dis- 
count Corp.  v.  St.  Pierre?  the  Ontario  Court  of  Appeal  held  that  the  finance 
company  was  not  entitled  to  claim  holder-in-due-course  status  where  the 
evidence  showed  that  there  was  an  intimate  relationship  between  the  finance 
company  and  the  seller,  and  the  two  were  substantially  engaged  in  a  joint 
venture.  The  courts  readily  accepted  this  new  doctrine  and,  with  com- 
paratively few  exceptions,  the  buyer's  defences  have  been  upheld  ever 
since. 


1See  generally  Ziegel,  Recent  Legislative  and  Judicial  Trends  in  Consumer  Credit  in 

Canada  (1970),  8  Alberta  Law  Rev.  59. 
2(1921),  61  S.C.R.  528. 
3(1962)  32  D.L.R.  (2d)  86.    For  an  excellent  discussion  of  the  decision  see  the  Comment 

by  Ivan  and  Kristine  Feltham  in  (1962)  40  Can.  Bar  Rev.  461. 
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In  the  meantime,  the  problem  also  began  to  attract  the  attention  of 
several  of  the  federal-provincial  conferences  that  were  held  from  1967 
onwards  to  discuss  consumer  affairs.  It  was  agreed  that  the  consumer 
needed  statutory  protection  and  that  action  was  necessary  by  both  the 
federal  and  provincial  governments.  In  1970,  the  Parliament  of  Canada 
adopted  a  new  Part  V  to  the  Bills  of  Exchange  Act*  the  effect  of  which  is 
to  require  all  consumer  notes  and  bills  given  in  a  purchase  money  trans- 
action to  be  marked  "Consumer  Purchase,"  and  to  allow  the  promisor  to 
raise  the  same  defences  against  the  holder  of  such  a  marked  instrument 
as  he  would  have  been  entitled  to  raise  in  a  claim  by  the  payee.5  The 
provinces  responded  with  an  amendment  to  their  consumer  protection 
acts  depriving  cut-off  clauses  of  their  intended  effect.  Ontario  adopted 
its  amendment  to  this  effect  in  1971. 6  The  Commission  concludes  that  the 
problem  of  disclaimer  clauses  in  consumer  credit  transactions  has  been 
substantially  solved,  and  that  the  consumer  who  purchases  his  goods  on 
credit  is  now  in  no  worse  position  than  the  consumer  who  pays  cash. 


4 Bills  of  Exchange  Act,  R.S.C.  1970,  (1st  Supp.)  c.  4.     The  Act  came  into  effect  on 

November  1,  1970. 
5Bills  of  Exchange  Act,  R.S.C.  1970,  (1st  Supp.)  c.  4,  s.  191.     For  a  detailed  analysis 

of  the  amending  Act  see  Ziegel,  Comment  (1971)  49  Can.  Bar  Rev.  121. 
6The  Consumer  Protection  Amendment  Act,  1971,  Stat.  Ont.  1971  (Vol.  2)  c.  24,  s.  1, 

adding  s.  42a  to  The  Consumer  Protection  Act,  R.S.O.  1970,  c.  82. 


CHAPTER  5 

PROBLEMS  OF  VERTICAL  AND 
HORIZONTAL  PRIVITY 

1.     The  Manufacturer's  Responsibility  for  Express  and  Implied 
Warranties 

a.    INTRODUCTION 

It  has  often  been  remarked  that  in  the  modern  marketing  milieu  it  is  the 
manufacturer  who  plays  the  dominant  role.1  It  is  he  who  is  responsible 
for  putting  the  goods  into  the  stream  of  commerce  and,  in  most  cases,  of 
creating  the  consumer  demand  for  them  by  continuous  advertising.  The 
retailer  is  little  more  than  a  way  station.  It  is  the  manufacturer  who 
endows  the  goods  with  their  characteristics  and  it  is  he  who  determines  the 
type  of  materials  and  components  that  shall  be  used  and  who  establishes 
the  quality  control  mechanism.  It  is  also  he  who  determines  what  express 
guarantees  shall  be  given  to  the  consumer  and  who  is  responsible  for  the 
availability  of  spare  parts  and  the  adequacy  of  servicing  facilities.  Almost 
all  the  consumer's  knowledge  about  the  goods  is  derived  from  the  labels  or 
markings  attached  to  the  goods  on  the  sales  literature  that  accompanies 
them — and  these  too  originate  from  the  manufacturer. 

These  are  not  the  only  factors  that  strongly  militate  in  favour  of 
holding  the  manufacturer  responsible  for  breach  of  any  express  warranties 
and  the  warranties  implied  under  The  Sale  of  Goods  Act.2  The  present  Anglo- 
Canadian  law  involves  circuity  of  actions  and  an  unnecessary  multiplication 
of  costs  and  proceedings.  Typically  the  buyer  sues  the  retailer  who  then  joins 
the  wholesale  distributor  or  importer,  and  they  in  turn  will  bring  in  the 
manufacturer.  If  the  retailer  is  insolvent  or  has  otherwise  closed  his 
business  for  any  reason,  the  consumer  may  not  even  be  able  to  initiate 
an  action.  If  the  consumer  has  moved  a  substantial  distance  from  the 
original  place  of  purchase  or  to  another  province,  he  will  be  faced  with  new 
procedural  hurdles.  If  the  cause  of  the  breakdown  of  the  goods  is 
disputed,  the  buyer  will  not  have  the  right  to  obtain  discovery  of  docu- 
mants  from  the  manufacturer  or  to  examine  his  officers,  although  the 
manufacturer  rather  than  the  retailer  is  likely  to  be  in  possession  of  all  the 
pertinent  facts. 

The  retailer's  lot  is  also  an  unhappy  one.  Ontario  law  has  no  pro- 
cedural rule  comparable  to  the  American  device  of  "vouching  over"3  and 
the  retailer  is  forced  to  go  to  the  expense  and  trouble  of  formally  joining  the 
person  next  in  the  distributive  link  as  a  third  party .  If  the  consumer  for  some 
reason  has  delayed  his  action  against  the  retailer,  the  retailer  may  find  that 
the  prescriptive  period  has  lapsed,  and  that  it  is  too  late  for  him  to  issue  a 
third  party  notice. 

Despite  these  weighty  reasons,  Anglo-Canadian  law  has  made  little 
progress  in  permitting  the  consumer  to  proceed  directly  against  the  manu- 


^ee,  e.g.,  the  judgment  of  Francis,  J.  in  Henningsen  v.  Bloomfield  Motors  (1960),  161 
A. 2d  69  (N.J.)  and  of  Fuld,  J.  in  Randy  Knitwear  Inc.  v.  American  Cyanamid  Co. 
(1962),  181  N.E.2d  399  (N.Y.C.A.). 

2See  Prosser,  The  Assault  Upon  the  Citadel  [Strict  Liability  to  the  Consumer),  (1960) 
69  Yale  L.J.  1099,  passim. 

8U.C.C.  2-607  (5). 
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facturer.  The  doctrine  of  privity  still  remains  a  most  formidable  barrier. 
For  practical  purposes  there  appear  to  be  very  few  exceptions  to  the  rule. 
The  rule  in  Donaghue  v.  Stevenson*  does  not  apply  to  actions  in  negligence 
for  pure  economic  losses.5  It  is  conceivable  that  the  consumer  may  have  an 
action  against  the  manufacturer  for  negligent  misstatements  of  fact 
under  the  Hedley,  Byrne  doctrine,  but  such  an  action  would  place  a 
very  heavy  onus  on  the  plaintiff.  A  more  promising  avenue  would  be 
via  the  concept  of  "collateral  warranties"  or  "collateral  contract".6 
It  is  now  well  established  that  a  manufacturer  may  be  liable  for 
breach  of  an  express  warranty  if  the  warranty  is  intended  to  induce 
the  buyer  to  order  the  manufacturer's  product  from  another  person.7 
The  English  courts  have  applied  the  doctrine  in  a  wide  variety  of 
situations  but  we  have  not  been  able  to  find  a  reported  case  in  which 
the  Anglo-Canadian  courts  have  applied  it  to  a  consumer  transaction.8 

In  principle,  however,  there  appears  to  be  no  reason  why  it  should 
not  apply  and,  in  particular,  why  it  should  not  apply  to  a  manu- 
facturer's express  guarantee.  But  even  allowing  for  this  possibility, 
the  consumer  still  faces  several  major  difficulties.  In  the  first  place, 
the  doctrine  only  applies  to  express  representations.  Second,  the  con- 
sumer must  show  that  the  representation  was  intended  to  have  con- 
tractual force  and,  third,  that  he  saw  or  knew  of  the  representation 
before  making  his  purchase  and  relied  on  it — that  is,  intended  to  accept 
the  offer  implicit  in  the  representation.  It  is  apparent  that  the  doctrine 
of  collateral  warranty  is  not  the  full  answer  to  the  practical  problems 
faced  by  the  consumer. 

In  the  light  of  the  foregoing  considerations  the  Commission  recom- 
mends that  the  proposed  Act  contain  a  clearly  stated  statutory  rule 
holding  a  manufacturer  liable  for  breach  of  any  express  representa- 
tions, and  also  deeming  him  to  have  given  the  same  implied  warranties 
as  are  attributed  to  the  immediate  seller  under  our  sales  law.  For 
the  purposes  of  this  rule,  the  doctrine  of  privity  of  contract  should  be 
abolished  in  warranty  claims  by  a  buyer  against  the  manufacturer  of 
the  goods. 

b.    CANADIAN   PRECEDENTS 

The  change  which  we  propose  in  Ontario  law  is  not  novel  in  Canada. 
At  the  turn  of  the  century  much  new  farming  machinery  was  being  intro- 
duced in  the  prairie  provinces.  The  machinery  did  not  always  work  satis- 
factorily and  there  was  also  widespread  concern  about  the  use  of  disclaimer 
clauses.  To  meet  these  difficulties,  remedial  legislation  was  adopted  in 
Alberta  as  early  as  19139  and  was  copied  during  the  next  six  years  by 

4  [1932]  A.C.  562. 

6C/.  Young  and  Marten  Ltd.  v.  McManus  Childs,  Ltd.,  [1968]  2  All  E.R.  1169,  per 

Lord  Pearce  at  p.  1174. 
6 See  generally  Cheshire  &  Fifoot,   The  Law  of  Contract,  7th  ed.,  at  pp.  54-56,  and 

Wedderburn,  Collateral  Contracts,  [1959]  Camb.  L.J.  58. 
7C/.  Traders  Finance  Corp.  Ltd.  v.  Haley  (1966),  57  D.L.R.  (2d)  15  per  Johnston,  J.A. 

at  p.  18  (Alta.  App.  Div.). 
8But  see  Traders  Finance  Corp.  Ltd.  v.  Haley,  supra  note  7,  where  Johnston,  J.A. 

would  have  been  willing  to  apply  the  doctrine  had  it  been  necessary  to  do  so. 
•The  Farm  Implements  Act,  Stat.  Alta.  1913,  c.  15. 
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Saskatchewan  and  Manitoba.  Similar  legislation  was  adopted  in  Prince 
Edward  Island  at  a  much  later  date.  Today,  all  of  these  acts  imply 
various  warranties  in  favour  of  the  retail  buyer  of  the  equipment10  and  all 
of  them  provide,  in  slightly  varying  language,  that  the  manufacturer  or 
provincial  distributor  as  well  as  the  dealer  "are  liable  to  the  purchaser  to 
observe,  keep  and  perform  the  warranties"  and  that  the  purchaser  "may 
maintain  an  action  against  any  such  manufacturer  or  general  provincial 
distributor,  as  well  as  against  the  vendor,  or  against  any  one  or  more 
of  them,  for  any  breach  of  any  of  these  warranties".11  So  far  as  we 
have  been  able  to  ascertain,  these  provisions,  which  clearly  breach  the 
walls  of  privity,  have  not  created  any  particular  difficulties. 

C.    AMERICAN    DEVELOPMENTS12 

American  developments  provide  another  and  still  more  important 
source  of  precedents.  In  discussing  the  developments  it  is  important  to 
distinguish  between  two  separate  problems,  first,  the  liability  of  a 
manufacturer  for  defective  goods  that  cause  personal  injuries  or  physical 
damage  to  the  property  of  the  buyer  or  some  other  person  and,  second,  the 
liability  of  the  manufacturer  for  defective  goods  that  only  cause  economic 
losses.  We  are  primarily  concerned  with  the  second  problem,  though,  for 
reasons  stated  later  in  this  chapter,  the  two  problems  interact  closely. 

As  early  as  1933  the  Supreme  Court  of  Washington  held  the 
Ford  Motor  Company  liable  for  breach  of  an  express  warranty  that 
the  windshield  on  its  passenger  cars  was  shatter-proof.13  This  pre- 
cedent was  followed  in  another  landmark  decision,  Randy  Knitwear  Inc. 
v.  American  Cyanamid  Co.,14  in  which  the  New  York  Court  of  Appeals 
held  a  manufacturer  of  chemical  resins  liable  for  false  representation 
that  fabrics  treated  with  the  resin  were  shrink-proof.  In  both  these 
and  other  cases  technical  requirements  of  privity  were  ignored  and 
liability  was  based  on  some  other  ground.  One  of  the  grounds  was 
the  hybrid  nature  of  the  action  for  breach  of  warranty,  which  was 
said  to  sound  both  in  contract  and  in  tort.15  The  courts  did  not 
rely  on  the  English  doctrine  of  collateral  contracts. 


10 See  infra,  chapter  7,  Table  10. 

nThe  Agricultural  Implements  Act,  1968,  Stat.  Sask.  1968,  c.  1,  as  am.,  s.  24. 

12The  literature  on  the  subject  is  enormous.  For  a  selection  of  the  many  articles  see  the 
Bibliography  at  the  end  of  this  Report.  An  excellent  account  appears  in  Prosser, 
The  Assault  Upon  the  Citadel  {Strict  Liability  to  the  Consumer),  (1960)  69  Yale  L.J. 
1099. 

^Baxter  v.  Ford  Motor  Co.  (1933),  12  P.2d  409,  15  P.2d  1188,  88  A.L.R.  521. 

14(1962),  181  N.E.2d  399  (N.Y.C.A.).  This  was  said  to  be  based  on  the  history  of  the 
action  for  breach  of  warranty.  Later  American  decisions  base  their  reasoning 
squarely  on  grounds  of  public  policy. 

15In  Randy  Knitwear  Inc.,  supra  note  14,  Fuld,  J.  wrote  in  the  course  of  his  judgment: 
"The  policy  protecting  the  public  from  injury,  physical  or  pecuniary,  resulting  from 
misrepresentations  outweighs  allegiance  to  an  old  and  out-moded  technical  rule  of  law 
which,  if  observed,  might  be  productive  of  great  injustice.  The  manufacturer  places 
his  product  upon  the  market  and,  by  advertising  and  labelling  it,  represents  its  quality 
to  the  public  in  such  a  way  as  to  induce  reliance  upon  his  representations.  He  un- 
questionably intends  and  expects  that  the  product  will  be  purchased  and  used  in 
reliance  upon  his  express  assurance  of  its  quality  and,  in  fact  it  is  so  purchased  and 
used.  Having  invited  and  solicited  the  use,  the  manufacturer  should  not  be  permitted 
to  avoid  responsibility,  when  the  expected  use  leads  to  injury  and  loss,  by  claiming 
that  he  made  no  contract  with  the  user." 
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An  important  turning  point  in  the  development  of  this  branch  of 
American  law  occurred  in  Henningsen  v.  Bloomfield  Motors.1*  In  this 
historic  decision  the  New  Jersey  Supreme  Court  held  the  Chrysler  Corpora- 
tion strictly  responsible  for  a  defect  in  one  of  its  cars  which  caused  a  serious 
accident  resulting  in  injuries  to  the  buyer's  wife  and  the  total  loss  of  the 
vehicle.  Liability  was  predicated  upon  a  theory  of  implied  warranties 
running  with  the  vehicle  from  the  manufacturer  to  the  ultimate  buyer  or 
user,  and  again  any  requirement  of  privity  of  contract  was  expressly 
rejected.  In  Greenman  v.  Yuba  Power  Products,  Inc.,11  the  California 
Supreme  Court  abandoned  the  rationale  of  implied  warranties  as  ficti- 
tious and  held  that  the  manufacturer's  liability  was  imposed  as  a  rule 
of  public  policy  and  was  tortious  in  character.  Many  other  courts  have 
since  followed  this  characterization. 

This  issue  which  still  remains  unresolved  is  whether  the  theory  of  strict 
tortious  liability  also  applies  to  defects  causing  only  economic  loss.  In 
Santor  v.  A.  &  M.  Karaghensian  Inc.,18  another  New  Jersey  decision,  the 
court  held  that  it  did,  but  in  Seely  v.  White  Motor  Co.,19  the  California 
Supreme  Court  rejected  the  merger  and  held  that  sales  law  principles 
(including  particularly  Article  2  of  the  Uniform  Commercial  Code)  con- 
tinued to  govern  claims  for  economic  losses.  Subsequent  courts  have  been 
divided  in  their  approach,  as  have  the  authors  of  numerous  law  review 
articles.20    We  shall  return  to  this  conflict. 

There  have  also  been  some  developments  at  the  legislative  level. 
Article  2-318  of  the  1962  official  text  of  the  Uniform  Commercial  Code 
provided  that : 

A  seller's  warranty  whether  express  or  implied  extends  to  any 
natural  person  who  is  in  the  family  or  household  of  his  buyer  or 
who  is  a  guest  in  his  home  if  it  is  reasonable  to  expect  that  such 
person  may  use,  consume  or  be  affected  by  the  goods  and  who  is 
injured  in  person  by  breach  of  the  warranty.  A  seller  may  not 
exclude  or  limit  the  operation  of  this  section. 

It  was  widely  felt  that  this  version  was  too  restrictive  and  that  it  was  out  of 
step  with  the  developing  case  law.  The  disapproval  was  reflected  in 
unauthorized  versions  of  the  section  adopted  by  a  substantial  number  of 
Code  states.  With  a  view  to  discouraging  the  further  proliferation  of 
non-uniform  versions  the  sponsors  of  the  Code  promulgated  a  revised 
Article  2-318  in  1966.  This  contains  three  alternatives,  Alternatives  A, 
B  and  C.  Alternative  A  corresponds  to  the  previous  version  of  the  section. 
Alternatives  B  and  C  read  as  follows:21 


16(1960),  161  A.2d69. 

17(1963),  377  P.2d  897. 

18(1965),  207  A.2d305. 

19 (1965),  403  P.2d  145. 

20See,  e.g.,  Comment,  Economic  Loss  in  Products  Liability  Jurisprudence,  (1966)  66  Col. 
L.  Rev.  917;  Franklin,  When  Worlds  Collide:  Liability  Theories  and  Disclaimers  in 
Defective- Product  Cases,  (1966)  18  Stanford  L.  Rev.  974;  Shanker,  Strict  Tort  Theory  of 
Products  Liability  and  the  Uniform  Commercial  Code :  A  Commentary  on  Jurisprudential 
Eclipses,  Pigeon  Holes  and  Communication  Barriers,  (1965)  17  Western  Res.  L.  Rev.  5. 

21  See  Uniform  Laws  Annotated,  Uniform  Commercial  Code,  Master  Edition,  Vol.  1,  at 
p.  249  (1968). 
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ALTERNATIVE    B 

A  seller's  warranty  whether  express  or  implied  extends  to  any 
natural  person  who  may  reasonably  be  expected  to  use,  consume 
or  be  affected  by  the  goods  and  who  is  injured  in  person  by 
breach  of  the  warranty.  A  seller  may  not  exclude  or  limit  the 
operation  of  this  section. 

ALTERNATIVE   C 

A  seller's  warranty  whether  express  or  implied  extends  to  any 
person  who  may  reasonably  be  expected  to  use,  consume  or  be 
affected  by  the  goods  and  who  is  injured  by  breach  of  the 
warranty.  A  seller  may  not  exclude  or  limit  the  operation  of  this 
section  with  respect  to  injury  to  the  person  of  an  individual  to 
whom  the  warranty  extends. 

These  alternatives  go  considerably  beyond  Alternative  A.  Alterna- 
tive B  extends  the  seller's  express  or  implied  warranties  to  any  natural 
person  who  may  reasonably  be  expected  to  use,  consume  or  be  affected  by 
the  goods.  Unlike  his  counterpart  in  Alternative  A,  the  beneficiary  is  not 
restricted  to  a  member  of  the  buyer's  family  or  household  or  to  a  guest — a 
restriction  that  in  most  cases  would  make  Alternative  A  inapplicable 
against  the  manufacturer.  On  the  other  hand,  Alternative  B  is  still 
limited  to  claims  arising  out  of  personal  injuries.  A  critical  difference 
between  Alternatives  B  and  C  is  that  Alternative  C  applies,  it  seems,  to 
any  injury.  However,  it  is  not  clear  whether  a  claim  solely  for  economic 
losses  is  deemed  to  be  an  "injury". 

It  seems  clear  that  the  seller  contemplated  in  Alternatives  B  and  C 
includes  the  manufacturer  of  the  goods  if  the  other  conditions  of  the 
provisions  are  satisfied.  A  number  of  Congressional  bills  on  product 
warranties  that  have  been  introduced  in  recent  years22  would  have  imposed 
liability  on  a  manufacturer  towards  a  consumer  buyer  for  breach  of  the 
implied  warranties.  So  far  none  of  them  has  been  enacted.  More  progress 
has  been  made  at  the  state  level,  and  several  state  acts  now  impose  such 
liability.  One  of  them  is  the  Song-Beverley  Consumer  Warranty  Act,  which 
was  adopted  in  California  in  1970. 23 

d.    CONSEQUENTIAL   PROBLEMS 

If  our  recommendation  concerning  the  adoption  of  a  statutory  war- 
ranty liability  for  manufacturers  is  adopted  then  a  number  of  conse- 
quential questions  arise.    We  now  proceed  to  discuss  these  questions. 

(i)  The  Characterization  of  the  New  Liability.  We  have  previously 
drawn  attention  to  the  two  schools  of  thought  in  the  United  States, 
reflected  in  the  divergent  opinions  in  Seely  v.  White2*  and  Santor  v. 
Karaghensian,25  about  the  desirable  basis  of  the  manufacturer's  liability  for 
defective  goods  causing  only  economic  losses.  Some  important  practical 
consequences  flow  from  whichever  theory  is  preferred,  including  such 


"See  infra,  chapter  7. 

23Stat.  Cal.  1970,  c.  1333.     The  provisions  of  the  Act  are  summarized  in  chapter  7. 

2ASupra,  note  19. 

KSupra,  note  18. 
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questions  as  the  applicable  prescriptive  period,  the  extent  and  nature  of  the 
ultimate  buyer's  remedies  and,  in  particular,  the  admissibility  and  effect  of 
disclaimer  clauses. 

The  Commission  is  of  the  view  that  the  manufacturer's  liability  should 
be  governed  by  sales  principles  and  not  the  law  of  tort,  and  agrees  with 
Chief  Justice  Traynor's  reasoning  in  the  Seely  case  that  there  is  a  basic 
distinction  between  a  claim  for  personal  injuries  or  physical  damages  and  a 
claim  for  exclusively  economic  losses.  It  is  recognized  that,  as  is  true  of 
most  distinctions,  there  is  a  grey  area  in  which  the  distinction  becomes 
blurred,  as,  for  example,  where  defective  goods  cause  both  personal 
injuries  and  economic  loss,  but  we  are  satisfied  that  in  the  great  majority 
of  cases  the  distinction  can  be  applied  without  difficulty.  The  distinction 
can  also  be  supported  statistically  :  while  the  car  manufacturers  in  Canada, 
domestic  and  foreign,  receive  many  thousands  of  warranty  claims  each 
year,  only  a  minute  number  involve  personal  injury  or  physical  damage 
claims. 

The  sales  law  approach  also  has  a  number  of  other  important 
advantages. 

First  it  corresponds  to  the  approach  already  taken  in  the  prairie  farm 
machinery  legislation  and  in  the  judicial  doctrine  of  collateral  warranties. 
Second,  it  avoids  serious  anomalies  by  putting  the  manufacturer's  liability 
on  conceptually  the  same  footing  as  the  liability  of  the  retailer  selling  to  the 
consumer.  Third,  it  permits  the  manufacturer  to  limit  or  disclaim  his 
liability  to  the  extent  permitted  by  sales  law.  Finally,  subject  to  what 
we  say  hereafter,  it  leaves  the  provincial  legislature  free  to  reach  such 
decision  as  it  sees  fit  with  respect  to  any  future  basis  of  products 
liability  in  Canada. 

(ii)  The  Scope  of  the  Statutory  Liability.  We  see  no  reason  why  the 
manufacturer's  express  and  implied  warranties  under  the  new  legislation 
should  not  parallel  those  of  the  seller  in  accordance  with  the  recom- 
mendations made  by  us  earlier  in  this  report.26  So  far  as  the  manu- 
facturer's express  warranties  are  concerned,  this  would  be  governed  by 
the  recommended  general  definition  of  "express  warranties".27  In 
similar  fashion  the  manufacturer's  implied  warranties  would  cover  (1) 
title,  freedom  from  encumbrances,  and  quiet  possession;  (2)  merchant- 
ability (or  "consumer  acceptability"  as  we  prefer  to  call  it) ;  (3)  fitness  for 
purpose;  (4)  sales  by  sample;  and  (5)  availability  of  spare  parts  and 
service  facilities. 

Breach  of  the  implied  warranty  of  title  and  breaches  of  the  implied 
warranties  in  sales  by  sample  are  not  likely  to  arise  often  in  practice  but 
the  possibility  of  their  occurring  at  all  should  not  be  excluded.28  However, 
the  wording  of  the  implied  warranty  in  a  sale  by  sample  will  need  to  be 


28 Supra,  chapter  2. 
27 1 bid. 

28 


Sales  by  sample  are  quite  common  in  the  carpet  and  household  fabrics  field,  where  the 
samples  are  supplied  by  the  manufacturer. 
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adapted  to  make  it  clear  that  the  warranty  will  only  apply  where  the  sale  by 
sample  has  been  made  with  the  express  or  implied  concurrence  of  the  manu- 
facturer. A  simple  illustration  of  the  first  situation  would  be  where  the 
manufacturer  has  himself  supplied  the  sample — for  example,  a  model 
demonstrator,  samples  of  carpeting  or  samples  of  household  fabrics. 

The  implied  warranty  of  fitness  may  arise  in  at  least  two  circumstances, 
namely,  where  the  retailer  has  notified  the  manufacturer  of  the  particular 
purpose  for  which  the  goods  are  required  by  the  consumer  or  where  the 
manufacturer's  advertisement  or  other  form  of  representation  indicates  a 
special  purpose. 

(iii)  Types  of  Recoverable  Damages  and  Admissibility  of  Disclaimer 
Clauses.  In  principle  we  see  no  reason  why  these  questions  should  be 
governed  by  separate  rules  from  those  which  we  have  recommended 
should  apply  between  the  retailer  and  the  consumer.29  This  conclusion 
will  result  in  the  manufacturer  being  held  responsible  to  the  consumer 
buyer  (and  those  deriving  title  from  him  in  accordance  with  our  recom- 
mendation later  in  this  chapter)  for  the  same  measure  of  damages  as  are 
now  recoverable  by  the  consumer  buyer  from  the  retailer,  that  is,  all  the 
damages  that  are  reasonably  foreseeable  or  within  the  contemplation  of 
the  parties  under  the  rule  in  Hadley  v.  Baxendale  as  recently  expounded 
by  the  House  of  Lords.30  Specifically  it  will  mean  that  the  manufacturer 
will  be  liable  for  consequential  as  well  as  direct  damages  unless  he  has 
successfully  excluded  or  limited  his  liability.  It  will  also  mean  that  the 
manufacturer  will  be  liable  for  personal  injuries  or  damages  to  property 
caused  by  his  goods  as  well  as  pure  economic  losses. 

This  latter  consequence  will  involve  an  important  modification  of  the 
existing  rule  that,  generally  speaking,  a  manufacturer  is  only  liable  in 
negligence  for  damages  or  injuries  caused  by  defective  goods  to  a  person 
with  whom  the  manufacturer  is  not  in  privity  of  contract.  It  will  also  place 
the  consumer  buyer  in  a  more  favourable  position  than  some  other 
equally  innocent  third  party  inasmuch  as  the  manufacturer  will  be  held 
strictly  liable  for  breach  of  warranty  to  the  consumer  buyer  whereas  his 
liability  to  other  parties,  for  example,  an  innocent  bystander,  will 
generally  continue  to  be  governed  by  negligence  principles. 

We  are  conscious  of  this  anomaly.  It  suggests  to  us  the  need  for 
an  early  review  of  the  general  tort  law  governing  a  manufacturer's 
responsibility  for  defective  goods.  We  have  seriously  considered  the 
possibility  of  limiting  the  manufacturer's  liability  under  our  proposal  to 
economic  losses,  thus  avoiding  the  anomaly  to  which  we  have  just 
referred.  We  have  reached  the  conclusion,  however,  that  this  alteration 
would  create  new  and  more  serious  anomalies  and  should  therefore  be 
rejected.  Its  adoption  would  have  meant,  for  example,  that  the  retailer's 
liability  to  the  consumer  buyer  for  breach  of  warranty  would  be  greater 
than  the  liability  of  the  manufacturer — a  conclusion  that  we  find  quite 
unacceptable. 


29Si*pra,  chapter  3. 

S0See  C.  Czarnikow  Ltd.  v.  Koufos,  (The  Heron  II),  f!967]  3  All  E.R.  686  (H.L.). 
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Some  further  problems  arise  concerning  the  manufacturer's  ability 
to  restrict  or  limit  his  warranty  liabilities.  In  our  opinion,  these  should 
be  governed  by  the  principles  discussed  by  us  in  Chapter  3  of  this  report. 
However,  a  complication  exists  by  reason  of  the  fact  that  there  is,  of 
course,  no  conventional  contract  between  the  manufacturer  and  the 
ultimate  consumer  buyer.  Hence  there  is  no  contractual  document  by 
means  of  which  the  manufacturer  could  exclude  or  restrict  his  liability 
to  the  permissible  extent.  To  overcome  this  difficulty  we  recommend  that 
any  notice  of  a  disclaimer  clause  given  to  the  consumer  buyer,  before  or  at 
the  time  of  purchase,  in  writing  or  otherwise,  and  which  may  reasonably 
be  expected  to  come  to  the  buyer's  attention  in  the  ordinary  course  of  events 
shall  be  effective  if  the  disclaimer  or  restriction  of  liability  would  other- 
wise be  valid. 

(iv)  Definition  of "Manufacturer" .  In  our  opinion  the  conventional 
definition  of  "manufacturer"  would  not  suffice  since  it  would  not  embrace 
those  persons  who  market  goods  under  their  own  brand  names — for 
example,  a  retailer  or  distributor31 — even  though  they  have  played  no 
part  in  the  production  or  assembly  of  the  finished  item.  Nor  would  it  catch 
other  types  of  persons  who  play  a  significant  role  in  the  marketing 
process  or  who,  in  the  case  of  imported  goods,  represent  the  foreign 
manufacturer  or  are  the  only  persons  accessible  to  the  consumer. 

Having  regard  to  all  these  factors,  the  Commission  recommends  that 
the  definition  of  "manufacturer"  in  the  proposed  Act  include  the  following 
classes  of  persons : 

(1)  The  person  who  manufactures  or  assembles  the  goods,  except  where 
the  goods  are  manufactured  or  assembled  for  another  person  who 
attaches  his  own  brand  name  to  the  goods ; 

(2)  Any  person  who  describes  himself  or  holds  himself  out  to  the  public 
as  the  manufacturer  of  the  goods ; 

(3)  Any  person  who  attaches  his  brand  name  to  the  goods ; 

(4)  In  the  case  of  imported  goods,  the  importer  of  the  goods  where  the 
foreign  manufacturer  does  not  have  a  regular  place  of  business  in 
Canada. 

(v)  Should  the  Retailer 's  Liability  be  Waived?  During  the  nineteen- 
thirties,  Professor  Waite  criticized32  the  rule  that  a  retailer  was  strictly 
liable  for  defective  goods,  on  the  grounds  that  it  imposed  an  unfair  burden 
on  him.  Presumably  those  who  share  his  views  would  argue  that  it  makes 
even  less  sense  to  hold  the  retailer  liable  when  the  consumer  is  given  a 
right  of  direct  recourse  against  the  manufacturer,  particularly  when  the 
basis  of  the  manufacturer's  liability  is  that  the  retailer  is  only  a  conduit 
and  that  the  manufacturer  is  the  person  actually  responsible  for  the 
marketing  of  the  defective  goods. 


31  Such  large  department  stores  as  Eaton's,  Simpsons  and  Hudson's  Bay  Company 

regularly  market  goods  under  their  own  brand  names. 
32 Retail  Responsibility  and  Judicial  Law  Making,  (1936)  34  Mich.  L.  Rev.  494. 


73 

We  have  considered  this  line  of  reasoning  but  have  rejected  it  on  a 
number  of  grounds.33  First,  the  large  Canadian  department  stores  are 
economically  as  powerful  as  many  manufacturers  of  domestic  goods. 
Second,  many  manufacturers,  especially  manufacturers  of  soft  goods  and 
of  accessories,  are  quite  small  in  size.  In  the  third  place,  relief  from 
liability  would  discourage  retailers  from  exercising  such  residual  choice 
of  manufacturers  as  remains  to  them.  In  some  consumer  goods  areas — 
for  example  furniture — the  choice  is  still  quite  substantial.  To  limit  the 
retailer's  liability  to  cases  where  negligence  is  proven  would  place  an 
unfair  burden  on  the  consumer.  Finally,  the  consumer  will  still  find  it 
easier  in  many  instances  to  seek  redress  from  the  dealer  from  whom  he 
bought  the  goods  than  to  pursue  the  manufacturer.  A  dealer  who  cares 
for  his  reputation  ought  not  to  mind  this ;  but  whether  he  does  so  or  not,  the 
knowledge  that  he  may  be  held  responsible  together  with  the  manufacturer 
will  encourage  him  to  spur  the  manufacturer  to  greater  responsiveness  to 
the  consumer's  complaint. 

(vi)  Dealer's  Right  of  Recourse  Against  the  Manufacturer.  If  the 
retail  seller's  liability  to  the  consumer  is  to  remain  undiminished,  then  the 
question  arises  what  rights  of  recourse  the  retailer  should  have  against  the 
manufacturer  where  the  defect  in  the  goods  is  ascribable  to  the  manu- 
facturer, and  the  consumer  could  have  sued  the  manufacturer  successfully. 

The  question  arises  in  two  forms.  First,  there  is  the  situation  where 
the  retailer  purchased  the  goods  from  a  distributor  and  there  is  no 
privity  of  contract  between  the  retailer  and  the  manufacturer.  In  such 
cases,  subject  to  the  qualification  in  the  next  paragraph,  the  Com- 
mission recommends  that  the  retailer  should  have  a  right  of  indemnity 
against  the  manufacturer  co-extensive  with  the  consumer's  right  against 
the  manufacturer.  The  retailer  will  of  course  also  continue  to  enjoy  any 
rights  of  indemnity  he  may  have  against  his  immediate  seller  by  virtue  of 
the  express  or  implied  terms  of  the  contract  between  them.  We  express 
no  opinion  whether  a  retailer  should  have  an  independent  right  of  action 
against  the  manufacturer  for  breach  of  the  manufacturer's  express  or 
implied  warranties,  regardless  of  whether  the  consumer  has  brought  suit 
against  the  retailer,  because  we  do  not  know  how  often  this  problem  is 
likely  to  arise  in  practice.  We  think  however  that  the  problem  should  be 
further  considered  in  the  context  of  a  general  revision  of  The  Sale  of 
Goods  Act. 

The  second  form  in  which  the  question  arises  is  where  there  is 
privity  of  contract  between  the  manufacturer  and  the  retailer  but  a  dis- 
claimer or  other  restrictive  clause  prevents  the  retailer  from  suing  the 


33 Cf.  Report  of  the  Law  Commission  and  the  Scottish  Law  Commission,  Exemption 
Clauses  in  Contracts,  First  Report:  Amendments  to  the  Sale  of  Goods  Act,  1893  (24th  July, 
1969),  para.  79:  "Whatever  rights  a  buyer  may  have  against  the  manufacturer,  and 
they  may  be  valuable  rights,  it  may  be  the  local  retailer  rather  than  the  distant 
(possibly  overseas)  manufacturer  with  whom  the  buyer  can  most  conveniently  discuss 
a  complaint  and  perhaps  come  to  terms,  or,  in  the  last  resort,  litigate  his  claim.  In 
our  view  the  rights  of  the  private  consumer  against  his  seller  under  the  statutory 
conditions  and  warranties  should  be  expressly  and  clearly  maintained  and  safeguarded 
by  the  law." 
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manufacturer  successfully.  The  policy  question  which  must  be  considered 
here  is  whether  the  retailer's  right  of  indemnity  should  override  such 
restrictive  provisions.  The  Law  Commission  and  the  Scottish  Law  Com- 
mission examined  in  some  detail34  the  general  question  whether  dis- 
claimer clauses  in  sale  agreements  between  a  seller  and  a  person  who  is  not 
a  consumer  should  be  subject  to  statutory  regulation.  The  members  of 
the  Commissions  were  divided  on  this  point,  but  a  substantial  number 
of  them  were  of  the  opinion35  that  all  such  exclusionary  clauses  should 
be  subject  to  judicial  scrutiny  and  should  be  unenforceable,  in  whole  or  in 
part,  if  they  are  unreasonable. 

The  Commission  agrees  with  this  conclusion,  at  least  so  far  as  it  applies 
to  the  contractual  relationship  between  the  dealer  and  the  manufacturer 
and  between  the  dealer  and  an  intermediate  party.  We  do  not  know  how 
common  disclaimer  clauses  are  in  such  agreements  but  undoubtedly  they 
do  exist . 36  In  many  situations  it  may  be  unreasonable  for  the  manufacturer 
to  seek  to  exclude  his  warranty  liabilities  to  the  dealer  when  the  dealer 
himself  will  not  be  free  to  do  so  in  his  contract  with  the  consumer.  But 
this  will  not  be  universally  true.  Some  retailers  are  large  and  sophisticated 
and  are  quite  capable  of  looking  after  their  own  interests.  There  may 
also  be  occasions  when  a  manufacturer  is  selling  goods  on  an  "as  is"  basis 
at  a  reduced  price,  or  where  the  goods  are  manufactured  to  the  retailer's 
own  specifications.  Having  regard  to  these  and  other  factors  it  is  im- 
possible to  say  that  a  disclaimer  clause  can  never  be  justified  or  that 
such  clauses  should  always  be  free  from  j  udicial  scrutiny.  There  is ,  however, 
a  middle  ground,  falling  between  the  two  extremes,  in  which  a  fair  decision 
can  only  be  reached  after  all  the  facts  have  been  canvassed,  and  this  is  a 
task  for  which  the  courts  are  well  suited. 

So  far  as  the  test  of  unconscionability  is  concerned,  this  Commission 
also  agrees  with  the  guidelines  proposed  by  the  Law  Commission  and  the 
Scottish  Law  Commission.37 

2.     The  Problem  of  Horizontal  Privity:  The  Rights  of 
Remote  Purchasers  and  Other  Derivative  Parties 

It  frequently  happens  that  goods  are  bought  by  a  consumer  not  for  his 
own  use  or  enjoyment  but  for  the  use  of  the  members  of  his  family  or  to  be 
given  as  a  gift  to  a  friend.  Or  again,  the  consumer  may  be  moving  to 
another  city  or  another  province  and  may  not  wish  to  take  all  his 
household  goods  with  him.  Another  common  situation  arises  where 
appliances  are  installed  in  a  new  home  and  the  builder  sells  the  home 
to  a  consumer  or  the  home  is  sold  by  one  consumer  to  another.  In  all 
these  cases,  if  the  goods  turn  out  to  be  defective  the  person  who 
received  or  purchased  the  goods  directly  or  indirectly  from  the  original 


84 Id.  at  pp.  34-44. 
36 Id.  at  pp.  41-44. 


38 The  Research  Team  for  this  project  examined  several  distributorship  agreements  in  the 
appliance  and  automobile  fields  and  they  did  not  appear  to  contain  disclaimer  clauses 
relating  to  express  or  implied  warranties. 

37 The  Law  Commission  and  the  Scottish  Law  Commission,  op.  cit.  supra  note  33 
at  pp.  43-44. 
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buyer  would  have  no  contractual  rights  of  recovery  against  the  retailer 
or  manufacturer  because  of  the  absence  or  privity  of  contract  between 
him  and  them.  If  he  is  prescient,  he  might  have  obtained  an  assignment 
to  him  of  the  original  buyer's  rights,  but  even  this  measure  of  foresight 
may  not  help  him  much,  since  it  is  doubtful  whether  such  an  assignment 
is  valid  at  common  law.  To  compound  the  third  party's  difficulties,  he  will 
usually  have  no  right  of  recourse  against  his  immediate  seller  (assuming 
he  bought  the  goods  and  did  not  receive  them  as  a  gift)  because  neither  the 
quality  warranties  appearing  in  The  Sale  of  Goods  Act38  nor  the  warranties 
recommended  by  us  for  inclusion  in  the  proposed  Consumer  Products 
Warranties  Act  will  apply  to  private  sellers.  In  the  case  of  passenger  cars 
a  second  purchaser  may  be  able  to  invoke  the  manufacturer's  express 
warranty  since  such  warranties  usually  apply,  with  or  without  qualifica- 
tions, to  the  first  and  second  owner.  In  the  case  of  other  durable  goods, 
the  warranty  is  usually  silent  on  the  question  of  its  assignability  or  the 
warranty  is  expressly  restricted  to  the  first  buyer. 

We  see  no  reason  however  why  the  right  of  a  consumer  with  a 
derivative  title  to  enforce  the  express  or  implied  warranties  which 
accompanied  the  first  retail  sale  of  the  goods  should  depend  on  the  largesse 
of  the  manufacturer  or  retailer,  or  on  the  consumer's  somewhat  tenuous 
ability  to  prove  some  kind  of  a  collateral  contract  between  him  and  the 
retailer  or  manufacturer.  It  seems  to  us  that  the  reasoning  which 
militates  in  favour  of  allowing  the  retail  buyer  to  sue  the  manufacturer 
directly  without  a  showing  of  privity  applies  at  least  as  strongly  in  the 
present  circumstances.  Indeed,  it  can  be  argued  that  the  consumer  with 
a  derivative  title  has  a  stronger  case.  The  retailer  buyer  at  least  has  a  right 
of  recourse  against  the  dealer  whereas  the  later  consumer  at  present  is  left 
remediless.  It  may  also  be  remarked  that  the  current  legal  position 
provides  an  undeserved  windfall  for  the  retailer,  since  in  many  instances 
it  may  not  be  practicable  for  the  original  buyer  to  lay  a  complaint.  Even 
if  he  could  be  persuaded  to  do  so,  his  damages  would  not  necessarily  co- 
incide with  the  damages  suffered  by  his  successor  in  title. 

Accordingly,  the  Commission  recommends  that  the  rights  of  the 
successor  in  title  be  expressly  recognized  by  statute.  The  change  can 
probably  be  effected  most  easily  by  defining  "consumer  buyer"  to  include 
any  person  deriving  his  interest  in  the  goods  from  or  through  the  original 
purchaser,  whether  by  purchase,  gift,  operation  of  law  or  otherwise. 
Such  a  definition  will  also  make  it  clear  that  the  rights  of  the  suc- 
cessor in  title  are  derivatives  and  are  no  greater  than  those  of  the 
original  buyer. 

This  recommendation  is  not  a  novel  one.  By  invoking  a  doctrine  of 
implied  warranties  running  with  the  goods,  the  Supreme  Court  of  New 
Jersey  in  the  Henningsen  case  discussed  above  extended  protection  both 
to  the  buyer  and  his  wife  (albeit  only  for  the  purposes  of  a  personal  injury 
claim)  and,  as  has  been  seen,  section  2-318  of  the  Uniform  Commercial 
Code  and  its  revised  versions  contemplate  warranties  running  directly  to 
third  parties,  at  least  where  injury  to  person  or  to  property  is  involved. 


38See  s.  15,  subsections  1  and  2. 
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In  the  opinion  of  the  Commission,  for  the  purpose  of  applying  express  or 
implied  warranties,  it  would  be  illogical  to  distinguish  between  physical 
injury  or  damage  and  pure  economic  losses,  assuming  both  were  reasonably 
foreseeable.  It  is  not  anticipated  that  the  relaxation  of  the  horizontal 
rules  of  privity  will  lead  to  a  flood  of  unwarranted  claims.  The  suc- 
cessor in  title  will  still  have  to  show  that  the  malfunction  in  the  article 
was  due  to  a  defect  in  the  manufacturing  process  and  not  to  some  inter- 
vening cause  and,  in  the  absence  of  long  term  express  warranties,  most  of 
the  claims  are  likely  to  be  brought  within  a  short  period  following  the 
original  purchase. 

Recommendations 
The  Commission  recommends  that : 

1.  The  doctrine  of  privity  of  contract  should  be  abolished  in  warranty 
claims  by  a  consumer  buyer  against  the  manufacturer  of  the  goods. 

2.  There  should  be  in  The  Consumer  Products  Warranties  Act  clearly 
stated  statutory  rules  holding  a  manufacturer  civilly  liable  for  breach 
of  any  express  warranties  and  also  deeming  him  to  have  given  a 
consumer  buyer  (whether  or  not  the  consumer  bought  the  goods  from 
the  manufacturer)  implied  warranties  of  the  same  type  as  run  from 
the  retail  seller  to  the  consumer  buyer. 

3.  The  same  definition  of  an  express  warranty  should  apply  in  the  case 
of  representations  by  a  manufacturer  as  will  apply  to  a  seller's 
representations. 

4.  The  implied  warranties  of  the  manufacturer  should  be  subject  to 
adjustments  in  wording  based  upon  the  difference  in  the  factual 
relationship  between  the  consumer  buyer  and  the  retail  seller  and  the 
consumer  buyer  and  the  manufacturer,  as  illustrated  in  section  1 .  d.  (ii) , 
supra. 

5.  The  measure  of  damages  recoverable  by  the  consumer  buyer  and  the 
extent  to  which  a  manufacturer  can  exclude  or  restrict  his  warranty 
liabilities  to  the  consumer  buyer  should  be  governed  by  the  same 
principles  as  obtain  between  the  consumer  buyer  and  his  immediate 
seller  in  accordance  with  the  recommendations  contained  in  Chapters 
2  and  3  of  this  report.  Any  notice  of  a  disclaimer  clause  given  to 
the  consumer  buyer  by  or  on  behalf  of  the  manufacturer  before  or  at 
the  time  of  the  purchase  of  the  goods  by  the  consumer  buyer  in 
writing  or  otherwise,  and  which  may  reasonably  be  expected  to  come 
to  the  buyer's  attention  in  the  ordinary  course  of  events  shall  be 
effective  if  the  disclaimer  or  restriction  of  liability  would  otherwise 
be  valid. 

6.  The  introduction  of  the  manufacturer's  new  warranty  liabilities 
should  not  relieve  the  retail  seller  from  his  warranty  obligations 
to  the  consumer.  However,  where  the  retailer  is  being  sued  by  a 
consumer  buyer,  the  retailer  should  be  able  to  "vouch  over" 
against  the  person  from  whom  he  bought  the  goods  (whether  or  not 
that  person  was  the  manufacturer  of  the  goods)  and  to  claim  an 
indemnity,  unless  he  is  precluded  from  claiming  an  indemnity  by  the 
terms  of  his   agreement   with   the  seller.     The   "vouching  over" 
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procedure  should  be  similar  to  the  procedure  set  out  in  Section 
2-607  (5)  of  the  Uniform  Commercial  Code : 

Where  the  buyer  is  sued   for  breach   of  warranty   or  other 
obligation  for  which  his  seller  is  answerable  over 

(a)  he  may  give  his  seller  written  notice  of  the  litigation.  If  the 
notice  states  that  the  seller  may  come  in  and  defend  and  that  if 
the  seller  does  not  do  so  he  will  be  bound  in  any  action  against 
him  by  his  buyer  by  any  determination  of  fact  common  to  the 
two  litigations,  then  unless  the  seller  after  seasonable  receipt 
of  the  notice  does  come  in  and  defend  he  is  so  bound. 

(b)  if  the  claim  is  one  for  infringement  or  the  like  (subsection  (3)  of 
Section  2-312)  the  original  seller  may  demand  in  writing  that  his 
buyer  turn  over  to  him  control  of  the  litigation  including  settle- 
ment or  else  be  barred  from  any  remedy  over  and  if  he  also 
agrees  to  bear  all  expense  and  to  satisfy  any  adverse  judgment, 
then  unless  the  buyer  after  seasonable  receipt  of  the  demand 
does  turn  over  control  the  buyer  is  so  barred. 

7.  Where  the  retailer's  right  to  indemnity  is  subject  to  a  disclaimer  or 
other  restrictive  clause  in  the  contract  between  him  and  his  seller, 
such  clauses  should  be  subject  to  judicial  scrutiny  and  should  be 
unenforceable,  in  whole  or  in  part,  if  it  would  not  be  fair  or  reasonable 
in  all  the  circumstances  of  the  case  to  allow  reliance  on  the  clause. 

8.  Subject  to  the  qualifications  in  Recommendation  7  above,  where 

(a)  a  retailer  has  purchased  goods  from  a  person  other  than  the 
manufacturer  of  them ;  and 

(b)  the  retailer  is  being  sued  by  a  consumer  buyer  for  breach  of 
warranty, 

the  retailer  should  have  a  right  of  indemnity  against  the  manufacturer 
that  is  co-extensive  with  the  consumer  buyer's  rights  against  the 
manufacturer. 

9.  The  definition  of  "manufacturer"  in  the  proposed  Act  should 
include  the  following  classes  of  persons : 

(a)  The  person  who  manufactures  or  assembles  the  goods,  except 
where  the  goods  are  manufactured  or  assembled  for  another 
person  who  attaches  his  own  brand  name  to  the  goods ; 

(b)  Any  person  who  describes  himself  or  holds  himself  out  to  the 
public  as  the  manufacturer  of  the  goods ; 

(c)  Any  person  who  attaches  his  brand  name  to  the  goods ; 

(d)  In  the  case  of  imported  goods,  the  importer  of  the  goods  where 
the  foreign  manufacturer  does  not  have  a  regular  place  of 
business  in  Canada. 

10.  In  order  that  the  rights  of  a  successor  in  title  be  adequately 
protected,  "consumer  buyer"  should  be  defined  in  the  proposed  Act 
to  include  any  person  deriving  his  interest  in  the  goods  from  or 
through  the  original  purchaser,  whether  by  purchase,  gift,  operation 
of  law,  or  otherwise. 

11.  For  the  purposes  of  Recommendation  10,  above,  the  rights  of  the 
successor  in  title  should  be  no  greater  than  those  of  the  original 
consumer  buyer. 
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CHAPTER  6 

MANUFACTURERS1  EXPRESS  WARRANTIES 
AND  THEIR  ADMINISTRATION 

1.     Introduction 

Performance  warranties  for  many  types  of  consumer  durable  goods 
and  for  automobiles  have  been  commonplace  for  more  than  forty  years.1 
Today  all  cars,  domestic  and  imported,  and  all  household  appliances  and 
home  entertainment  products  carry  warranties  of  some  description  or 
another.  However,  as  in  other  spheres  of  human  endeavour,  familiarity 
has  bred  scepticism  rather  than  fondness  and,  as  was  noted  in  an 
earlier  chapter,2  warranties  and  their  administration  have  attracted  an 
increasing  volume  of  complaints  during  the  past  decade.  This  chapter 
is  concerned  with  the  nature  of  these  complaints;  in  the  chapter 
that  follows,  we  review  the  legislative  reaction  to  the  complaints 
and  offer  our  own  recommendations  with  respect  to  the  desirable 
solutions. 

Disenchantment  with  suppliers'  warranties  raises  the  questions  of 
whether  they  are  of  any  real  value  to  the  consumer,  and  whether  the 
consumer  would  be  better  served  by  simple  reliance  on  the  warranties 
implied  in  his  favour  by  law.  However,  while  most  of  the  criticisms  of 
existing  warranties  are  justified,  the  correct  solution,  in  the  opinion  of  the 
Commission,  would  be  to  remove  the  objectionable  elements  in  the 
existing  practices  rather  than  to  discourage  the  giving  of  warranties 
themselves. 

We  take  this  position  for  three  principal  reasons.  The  first  is  that, 
despite  their  many  limitations,  the  consumer  does  derive  substantial 
benefits  from  the  existing  warranties.  In  an  earlier  chapter  we  cited 
some  statistics  with  respect  to  the  number  of  warranty  claims  involving 
household  appliances  in  several  Ontario  cities.  In  the  following  table, 
we  show  some  corresponding  figures  for  three  leading  makes  of  imported 
motor  vehicles : 

Table  6 

WARRANTY  CLAIMS  EXPERIENCE— IMPORTED  MOTOR  VEHICLES 


Ratio  of  warranty 

Average  value 

claims  to  number 

of  warranty  claim 

of  vehicles  sold 

per  vehicle 

Manufacturer  No.  1 — 1968 

.65 

$19.73 

1969 

.96 

24.47 

1970 

1.33 

34.77 

Manufacturer  No.  2—1968 

— 

— 

1969 

.75 

18.76 

1970 

.75 

18.22 

^ogert  &  Fink,  Business  Practices  Regarding  Warranties  in  the  Sale  of  Goods,  (1930) 
25  111.  Law  Rev.  400. 
2 Supra,  chapter  2. 
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Ratio  of  warranty        Average  value 
claims  to  number      of  warranty  claim 
of  vehicles  sold  per  vehicle 


Manufacturer  No.  3—1968  4.14  80.25 

1969  3.5  68.70 

1970  4.4  87.00 


Source:  Replies  to  questionnaire  sent  to  automobile  manufacturers  and  importers.  Note. 
The  terms  and  duration  of  the  warranties  offered  by  the  three  manufacturers  differ 
and  no  statistical  conclusion  can  be  drawn  from  the  average  value  of  the  warranty 
claims. 

In  the  second  place,  an  express  warranty  (assuming  it  is  not 
spurious  in  character)  is  of  considerable  psychological  value  to  the 
consumer.  In  practice  he  is  not  likely  to  be  aware  of  the  implied 
warranties  and  even  if  he  were,  it  is  questionable  as  to  whether  the 
seller  or  manufacturer  would  be  as  responsive  in  fact  to  a  complaint  that 
they  had  been  violated  as  he  should  be  in  theory.  An  express  warranty 
is  an  acknowledgment,  at  least  to  some  degree,  of  responsibility  for  the 
quality  and  condition  of  the  goods  supplied,  and  therefore  gives  the 
consumer  a  much  firmer  foothold  in  his  negotiations  with  the  supplier. 
The  truth  of  this  assertion  may  be  gauged  from  the  widespread 
assumption,  shared  alike  by  consumers,  businessmen,  and  consumer 
protection  officials,  that  a  supplier  is  not  responsible  for  the  quality  of 
his  goods  in  the  absence  of  an  express  warranty.  Relevant  also 
are  the  complaints  about  the  unwillingness  of  furniture  manufacturers 
and  mills  supplying  furnishing  fabrics  to  support  their  manufactures 
with  express  warranties. 

Finally,  even  if  it  were  always  practical  to  require  manufacturers 
and  merchants  simply  to  reproduce  the  implied  warranties  in  the 
literature  accompanying  the  goods  (which  it  is  not)  the  requirement 
would  not  greatly  assist  the  consumer.  The  abstract  language  of  The 
Sale  of  Goods  Act  would  be  confusing  and  he  would  frequently  have 
difficulty  in  applying  its  terms  to  the  goods  before  him.3  Since  legal 
advice  is  neither  sought  nor  accessible4  with  respect  to  the  overwhelming 
number  of  warranty  claims,  the  consumer  would  also  be  left  in 
ignorance  as  to  the  method  of  presenting  his  claim  and  the  types  of 
redress  to  which  he  was  entitled.  For  all  these  reasons,  therefore,  the 
Commission  concludes  that  the  concept  of  an  express  performance 
warranty  is  eminently  sound  and  that  the  thrust  of  policy  should  be 
directed  towards  improving  them,  not  towards  discouraging  them. 

Criticisms  of  the  existing  warranties  fall  under  two  broad  heads: 
(a)  criticism  involving  the  form  and  contents  of  warranties,  and  (b) 
criticism  relating  to  the  administration  of  the  warranties.  The  two  heads 
have  frequently  been  fused  in  the  aphorism  that  "warranties  don't  mean 


3This  would  be  particularly  true  with  respect  to  the  implied  warranty  of  reasonable 
merchantability  in  its  application  to  durability. 
4See  infra,  chapter  8. 
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what  they  say  and  don't  say  what  they  mean".  For  the  purpose  of  the 
discussion  which  follows  it  will  be  convenient  to  treat  the  two  heads 
separately. 

2.     Criticisms  Concerning  the  Form  and 
Contents  of  Warranties6 

a.  WARRANTIES  as  competitive  devices 

A  recurring  criticism,  and  one  that  applies  with  particular  force 
to  the  automobile  industry,  is  that  warranties  are  used  for  competitive 
reasons — to  bolster  flagging  sales,  to  obtain  a  short  term  advantage 
over  competitors  or  simply  to  keep  abreast  of  them — and  not  to  reassure 
the  consumer  with  respect  to  the  quality  of  the  goods  he  is  buying. 
If  the  competitive  thrust  were  always  upwards  this  would  not  matter 
since  the  consumer  would  benefit  from  the  continued  improvements  in 
the  terms  of  the  warranty.  Unfortunately  the  progressive  nature  of 
warranties  cannot  be  taken  for  granted.  As  in  the  case  of  price 
reductions  in  the  grocery  field,  when  the  competitive  enthusiasm  has 
subsided  the  warranty  benefits  may  be  reduced  and  at  the  end  of  the 
cycle  the  consumer  may  be  no  better  off  than  he  was  at  the  beginning. 
What  happened  in  the  automobile  industry  between  1960  and  1970  is  an 
excellent  example  of  this  phenomenon.6 

Before  1960  the  typical  North  American  car  warranty  ran  for  90  days 
or  4,000  miles,  whichever  came  first.  It  guaranteed  against  defects  in 
materials  and  workmanship,  ran  from  the  manufacturer  to  the  dealer, 
and  covered  the  entire  car,  except  tires  and  batteries.  The  dealer 
then  passed  on  the  warranty  to  his  customers. 

In  the  fall  of  1960  there  began  what  became  known  as  the 
"warranty  race"  when  the  Big  Four  manufacturers  announced  within  a 
few  days  of  each  other  that  the  warranty  on  new  1961  cars  would  be 
extended  to  12,000  miles  or  12  months,  whichever  came  first.  For 
the  1962  model  year  the  warranty  terms  remained  unchanged. 

In  August,  1962,  Chrysler  jumped  ahead  in  the  race.  It  announced 
that  the  "power  train"  on  its  1963  cars  and  trucks  would  be  warranted 
for  5  years  or  50,000  miles.  Other  parts  of  the  car  remained  subject 
to  the  1  year  or  12,000  miles  basic  warranty.  General  Motors,  Ford  and 
American  Motors  did  not  immediately  match  this  offer.  Instead  they 
doubled  the  basic  warranty  on  1963  models  to  2  years  or  24,000  miles. 
The  one  feature  common  to  all  four  manufacturers'  warranties  was  the 
extension  of  coverage  to  subsequent  owners. 


5 This  information  is  derived  from  two  principal  sources:  first,  from  files  and  cor- 
respondence that  the  Research  Team  actually  perused,  including  the  results  of  Mr. 
Louis  Romero's  survey  (supra,  chapter  I)  and,  second,  the  Congressional  and  other 
investigations  conducted  in  the  United  States,  including  particularly  several  Federal 
Trade  Commission  reports  on  automobile  warranties  and  the  Report  of  the  President's 
Task  Force  on  Appliance  Warranties  and  Service.  Consumer  Reports  are  also  a  most 
valuable  source  of  reliable  information  about  consumer  experiences  and  complaints. 

9The  account  which  follows  is  taken  from  F.T.C,  Report  on  Automobile  Warranties, 
pp.  14-20  (Mimeo.,  Washington,  1970). 
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For  the  next  three  years  the  warranties  remained  essentially 
unchanged,  except  that  Ford  and  American  Motors  in  1965  and  1966 
respectively  joined  General  Motors  and  Chrysler  in  making  the  warranty 
directly  to  the  customer.  Then,  in  a  series  of  moves  over  a  four  week  span 
just  prior  to  the  introduction  of  the  1967  models,  General  Motors,  Ford 
and  American  Motors  adopted  the  5  year  /50, 000  mile  power  train 
warranty,  Chrylsler  increased  its  basic  warranty  to  2  years  or  24,000  miles, 
and  all  four  added  steering  and  suspension  components  and  wheels  and 
wheel  bearings  to  the  extended  power  train  warranty.  Finally,  all 
four  were  neck  and  neck  in  the  warranty  race.  This  also  marked 
the  high  point  in  warranty  coverage. 

The  introduction  of  the  1968  models  saw  the  beginning  of  reductions 
in  warranty  coverage.  The  basic  warranty  terms  remained  the  same  but 
changes  were  made  regarding  coverage  for  second  and  subsequent 
owners.  The  companies  also  began  charging  fees  for  the  transfer  of 
warranties  (generally  two  dollars  for  the  basic  warranty  and  twenty-five 
dollars  for  the  "power  train"  warranty).  Still  another  cut-back  was 
represented  by  American,  Ford  and  Chrysler's  requirement  that  second 
owners  pay  the  first  twenty-five  dollars  of  repairs  under  the  power  train 
warranty. 

Further  reductions  occurred  in  the  warranty  coverage  of  the  1969 
models.  All  four  manufacturers  cut  their  basic  warranties  in  half,  to  1 
year  or  12,000  miles,  and  deleted  some  components  from  the  "power 
train"  warranty.  New  restrictions  were  also  imposed  on  the  transfera- 
bility of  warranties.  The  only  major  change  in  warranty  coverage 
on  the  1970  models  was  made  by  Ford,  which  dropped  the  12,000  mile 
limitation  on  the  basic  warranty  and  retained  the  12-month  coverage  with 
no  limit  on  mileage.  Ford  also  dropped  the  5  year  or  50,000  mile 
power  train  warranty,  but  offered  it  to  the  original  owner  for  a  fifteen 
dollar  fee  and  to  the  second  owner  for  twenty-five  dollars  with  a  twenty - 
five  dollar  deductible. 

The  1971  warranties  completed  the  cycle  as  the  Big  Four  all 
abandoned  the  extended  power  train  warranty  and  returned  to  the  basic 
12  months  / 12, 000  miles  warranty  first  introduced  in  1960. 

The  net  result,  then,  of  ten  years'  warranty  variations  by  the 
manufacturers  has  been  to  confuse  the  consumer  (and  probably  also  the 
dealer)  and  has  not  left  him  in  essentially  any  better  position  at  the 
end  than  he  was  at  the  beginning.  It  is  difficult  to  believe  that  such 
exercises  promote  confidence  in  the  fairness  and  dependability  of  auto- 
mobile warranties. 

Recently  there  has  been  a  modest  recrudescence  in  the  warranty 
war  through  the  introduction  by  American  Motors  of  its  1972  warranty.7 
The  precise  effect  of  its  terms  are  difficult  to  gauge  but  it  would  appear 


7  The  Research  Team  wrote  to  American  Motors  but  was  not  successful  in  procuring 
a  copy  of  the  1972  warranty  document.  The  information  which  follows  is  based  on 
newspaper  advertisements  by  the  company.    See,  e.g.,  Globe  &  Mail,  September  21, 1971. 
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that   the  significant   changes   from   the   previous   year's   warranty   are 

(a)  that  the  warranty  covers  the  whole  vehicle  (but  still  excluding  the 
tires),  including  "normal"  replacement  items  and  adjustment  services; 

(b)  that  the  consumer  is  promised  a  free  "loaner  car"  if  the  warranty 
repairs  take  more  than  a  day ;  and  (c)  that  American  Motors  will  reimburse 
the  dealer  for  the  time  spent  by  him  on  the  pre-delivery  service 
procedure.  The  latter  change  had  already  been  introduced  by  General 
Motors  with  respect  to  its  own  dealers  earlier  in  the  year. 

b.    DECEPTIVELY  CAPTIONED  AND   MEANINGLESS  WARRANTIES 

Some  warranties  are  prominently  headed  "10  Year  Warranty", 
or  other  period  of  impressive  length,  thus  leading  the  consumer  to  think 
that  the  warrantor  is  offering  full  warranty  for  the  indicated  life  of  the 
document.  Closer  examination  reveals  that  the  extended  warranty  only 
covers  some  of  the  components  of  the  product  and  that  the  entire 
product  is  warranted  for  a  much  shorter  period.  Another  deceptive 
form  of  warranty  is  one  which  only  covers  replacement  of  defective  parts 
and  transfers  all  responsibility  for  labour  costs  to  the  consumer. 
Since  the  labour  costs  are  frequently  as  high  or  even  higher  than  the 
defective  parts,  the  warranty  is  only  of  limited  utility  to  the  consumer. 

A  particularly  reprehensible  form  of  deception  is  commonly  found 
among  carpet  warranties  offered  by  "factory  outlets"  in  the  Metropolitan 
Toronto  area.  In  such  cases  the  consumer  finds  to  his  dismay  after 
he  has  submitted  a  claim  that  the  warranty  only  promises  him  a 
pro  rata  allowance  on  the  purchase  of  new  carpeting  at  a  higher  price. 
Only  slightly  less  objectionable  is  the  clause  commonly  found  in  almost 
all  types  of  warranties  making  the  warrantor  the  sole  judge  whether  or  not 
the  product  is  defective  and  whether  the  defect  is  attributable  to  the 
process  of  manufacture. 

The  used  car  field  provides  an  even  more  blatant  example  of  a 
warranty  that  is  substantially  meaningless.  The  survey  of  Ontario  car 
dealers  conducted  by  the  Research  Team  of  the  Warranties  and 
Guarantees  project  showed  that  the  most  common  warranty  in  use  was  a 
"30  days,  50/50  warranty" — that  is,  a  warranty  that  obliges  the 
buyer  to  absorb  one  half  of  all  labour  and  parts  costs.  The  buyer  has  no 
control  over  these  costs  and  it  is  a  relatively  easy  matter  for  an 
unscrupulous  dealer  to  manipulate  the  figures  in  such  a  way  that  the 
full  burden  of  any  repairs  is  shifted  to  the  consumer.8  Another 
fairly-widespread  warranty,  the  so-called  "15  G.  &  W.  warranty", 
which  entitles  the  consumer  to  a  15  percent  discount  during  the 
life  of  the  warranty,  lends  itself  to  similar  abuses. 

C.    LACK  OF  UNIFORMITY  AND  TOO   MANY  EXCEPTIONS 

The  basic  warranty  terms  for  the  most  popular  types  of  domestic  and 
imported  cars  and  among  many  types  of  major  and  minor  household 


8 This  practice  was  readily  admitted  to  the  Research  Team  by  several  dealers  and  was 
also  known  to  government  officials  with  whom  the  matter  was  discussed. 
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appliances  are  fairly  uniform.9  Detailed  analysis  by  the  Research  Team 
disclosed,  however,  that  such  warranties  differed  extensively  in  points  of 
detail,  not  only  among  different  manufacturers,  but  also  among  products 
of  the  same  kind  made  by  the  same  manufacturer.  The  warranties  are 
also  subject  to  numerous  exceptions  and  conditions — in  the  case  of  major 
appliances,  as  many  as  fifteen  such  clauses.  Some  of  the  exceptions 
are  self-evident  and  reasonable — for  example,  the  provision  that  the 
supplier  will  not  be  responsible  for  defects  caused  by  abuse,  accident 
or  neglect — but  others  are  more  difficult  to  justify.  A  common  exclusion 
in  automobile  warranties  relates  to  tires,  the  rationale  being  that  they 
are  separately  guaranteed  by  the  tire  manufacturers.10 

One  of  the  consequences  of  the  numerous  divergences  in  detail 
is  that  it  makes  it  very  difficult  for  even  an  alert  consumer  to  make 
an  informed  choice  among  competing  warranties.  It  is  questionable  in 
any  event  to  what  extent  comparison  shopping  is  effective  in  the 
warranty  field.  Ordinarily  the  consumer  does  not  receive  the  warranty 
document  until  the  goods  are  delivered  and  many  salesmen  have  a  very 
incomplete  knowledge  of  its  contents.11  Apart  from  these  shortcomings, 
the  terms  of  the  warranty  are  only  one  of  the  factors  that  influence  a 
buying  decision.  The  warranty  of  one  manufacturer  may  be  slightly 
superior  to  another's,  but  the  competitor's  product  may  be  more 
attractive  in  other  ways.  In  many  cases,  it  is  like  comparing  apples 
and  oranges.  The  Commission  is  of  the  view,  therefore,  that  a  strong 
case  can  be  made  for  introducing  a  measure  of  uniformity,  at  least 
among  the  ancillary  terms  of  warranties  covering  the  same  types  of  product . 

d.    AMBIGUOUS  AND  UNCONSCIONABLE  TERMS 

In  recent  years  the  Canadian  Appliance  Manufacturer's  Association 
has  made  commendable  efforts  to  simplify  and  clarify  the  warranties 
offered  by  its  members.  The  automobile  manufacturers,  operating 
individually,  have  also  made  improvements.  Nevertheless,  ambiguous 
clauses  and  clauses  that  are  unconscionable  continue  to  abound  in 
both  the  appliance  and  automobile  fields. 

In  the  major  appliance  field  it  is  frequently  not  clear  from  the 
terms  of  the  warranty  what  the  allocation  of  responsibility  is  between 
the  manufacturer  and  the  dealer  to  repair  the  defective  product. 
In  the  opinion  of  the  Commission,  the  consumer  should  not  be 
expected  to  become  involved  in  these  intramural  niceties.  Another 
ambiguity  arises  when  the  consumer  has  moved  to  another  city.  The 
appliance   warranties   usually   state    that    in   such   circumstances    the 


9 E.g.,  virtually  all  such  warranties  exclude  the  warranties  of  The  Sale  of  Goods  Act. 

10 The  Research  Team  considered  this  point,  and  was  not  persuaded  that  this  is  an 
adequate  excuse  for  putting  the  onus  on  the  consumer  to  search  out  the  nearest 
franchised  tire  dealer,  whom  he  has  probably  never  met  before,  and  haggle  with  him 
over  the  applicability  of  the  warranty. 

11  This  was  the  experience  last  summer  of  a  group  of  McGill  law  students  who  undertook 
a  standard  form  contract  project  under  the  title  "Contract-Contract".  Some  of  the 
students'  findings  were  orally  communicated  to  the  Research  Team,  but  at  the  date 
of  writing  of  this  report  a  copy  of  their  conclusions  has  not  been  made  available. 
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consumer  should  contact  the  manufacturer  for  assistance;  but  it  is  not 
clear  whether  this  amounts  to  a  promise  by  the  manufacturer  to 
provide  warranty  service  free  of  charge  in  the  new  location. 

A  common  example  of  an  unconscionable  provision  in  appliance 
warranties  is  one  which  restricts  the  benefits  of  the  warranty  to  the 
original  purchaser.  We  have  dealt  with  this  problem  in  an  earlier 
chapter.12  An  objectionable  clause  found  in  many  types  of  warranties 
expressly  or  impliedly  requires  the  consumer  to  return  the  defective  article 
to  the  selling  merchant  or  the  manufacturer.  In  the  case  of  readily 
portable  items  and  defective  vehicles  that  still  manage  to  run,  this 
normally  creates  no  hardships.  It  does  create  difficulties  when  the  product 
is,  say,  a  grand  piano,  or  a  car  that  has  broken  down  many  miles  from 
the  dealer's  premises  because  of  the  defect  of  which  the  buyer  complains. 

The  feature  that  has  attracted  the  most  criticism  is  the  near- 
universal  clause  to  the  effect  that  the  warranty  is  in  lieu  of  all  other 
warranties,  expressed,  implied  or  statutory,  including  those  in  The  Salt 
of  Goods  Act.  This,  of  course,  is  an  attempt  to  limit  the  supplier's 
obligations  to  the  terms  of  the  warranty  that  he  himself  has  drafted. 
For  good  measure  many  warranties  also  specifically  exclude  all  conse- 
quential damage  claims,  although  some  freezer  and  refrigerator  manu- 
facturers accept  limited  responsibility  for  spoiled  food.  We  have  dealt 
with  the  general  question  of  disclaimer  clauses  in  an  earlier  chapter.13 
In  our  discussion  of  privity  problems  we  have  also  indicated  our 
option  on  the  question  whether  a  manufacturer  should  be  able  to  limit 
his  statutory  and  common  law  responsibilities  to  a  consumer  with  whom 
he  is  not  in  privity. 

It  therefore  only  remains  to  draw  attention  to  two  factors  that 
make  the  use  of  disclaimer  clauses  particularly  objectionable  in  warranty 
documents.  One  is  that  the  consumer  rarely  appreciates  that  the  supplier 
is  withdrawing  much  more  than  he  is  giving.  In  the  eyes  of  many  observers 
this  makes  the  warranty  a  deceptive  document.  The  other  is  the  continued 
use  of  disclaimer  clauses  in  warranties  in  Ontario  even  after  the 
Provincial  Legislature  has  declared  them  to  be  void.14  This  only 
confuses  the  consumer,  whether  it  be  done  by  design  or  by  indifference. 
As  has  been  recommended  in  an  earlier  chapter,  the  practice  should 
be  firmly  enjoined  by  making  it  an  offence. 

3.     Problems  In  Warranty  Administration 

a.  manufacturer-dealer  relationships 

Many  warranty  administration  problems  are  intimately  linked 
to  the  relationship  established  between  the  manufacturer  and  his 
dealers.  It  is  therefore  necessary  briefly  to  outline  the  nature  of  these 
relationships.    They  differ  considerably  between  industries. 

l2Supra,  chapter  5,  section  2. 

13 Supra,  chapter  3. 

liThe  Consumer  Protection  Amendment  Act,  1971  Stat.  Ont.  1971,  (Vol.  2)  c.  24,  s.  2. 
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In  the  automobile  trade  the  well-established  tradition  in  Canada,  as 
in  the  United  States,  is  for  all  warranty  work  to  be  relegated  to  the 
franchised  dealer.  He  is  compensated  for  his  work  on  a  complicated 
formula,15  the  salient  feature  of  which  is  that  it  represents  less  than  the 
dealer  would  normally  charge  the  customer  on  a  non- warranty  basis. 
Dealers  complain  that  for  some  time-consuming  aspects  of  warranty 
work,  such  as  diagnoses,  they  are  not  compensated  at  all  and  that 
some  manufacturers  will  not  recognize  warranty  claims  involving  only 
labour.  Not  surprisingly,  therefore,  many  dealers  do  not  pursue  warranty 
work  with  the  same  zeal  as  non- warranty  work,  and  there  have  been 
many  complaints  by  consumers  about  slow  service  and  unsatisfactory 
workmanship. 

The  Research  Team,  in  its  survey  of  Ontario  motor  vehicle 
dealers,  was  able  to  quantify  some  of  the  dealers'  experience  in  the 
warranty  area.  The  survey  showed  that  only  5.9  percent  of  the  income 
of  Metropolitan  Toronto  dealers  was  derived  from  warranty  work  as  com- 
pared to  25  percent  for  non-warranty  repair  and  general  service  work. 

Table  7 

SOURCES  OF  INCOME  OF  ONTARIO  MOTOR  VEHICLE  DEALERS 

(in  percentages) 


Sale  of 
New  Cars 


Sale  of 
Used  Cars 


Repairs/ 
Servicing 


Warranty 
Work 


Other 
Sources 


Mean      Max.      Mean       Max.       Mean      Max.     Mean     Max.     Mean     Max. 


A.  43.962     90.0      15.692       60.0     25.0         68.0     5.962     29.0      1.615      17.0 

B.  34.137     80.0     21.226      100.0     22.734     59.0     5.645     44.0     3.032     50.0 

Line  A :     Metropolitan  Toronto       Line  B :     Outside  Metropolitan  Toronto 


Source:  Dealers'  Survey,  Research  Team  of  the  Warranties  and  Guarantees  project. 


An  average  of  4.0  percent  of  their  claims  had  been  rejected  by  the 
manufacturers  and  the  average  waiting  period  for  payment  was  47.5 
days.  Some  delays  were  reported  to  be  as  long  as  99  days.  54.5  percent 
of  the  154  respondents  expressed  satisfaction  with  the  current  rates  of 
payment  as  compared  to  44.8  percent  who  did  not. 

Even  more  serious  from  the  point  of  view  of  customer  satisfaction  is 
the  allocation  of  responsibility  between  automobile  manufacturers  and 
their  dealers  with  respect  to  quality  control  and  the  delivered  condition 
of  the  vehicle.  According  to  numerous  reports,16  quality  control  by  the 
Big  Four  leaves  much  to  be  desired  and  a  heavy  onus  is  cast  on  the 


16See  F.T.C.,  Staff  Report  on  Automobile  Warranties,  pp.  94-101  (Mimeo.,  Washington, 

1968). 
16 Id.  at  pp.  147-150. 
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selling  dealer,  through  his  manufacturer-imposed  obligation,  to  conduct 
a  pre-delivery  inspection  of  each  vehicle,  to  catch  oversights  at  the 
factory  level  and  any  damage  that  may  have  been  caused  in  transit. 
According  to  the  Research  Team's  survey,  the  average  inspection  time  is 
3.2  hours.  Until  1971,  dealers  were  expected  to  recoup  the  cost  of  the 
inspection  from  the  profit  on  the  sale  of  the  car — which  was  not  much  of  an 
incentive.  As  Mr.  Romero's  survey  of  new  car  buyers  showed,17  the 
delivered  condition  of  new  cars  is  far  short  of  the  optimum.  General 
Motors  has  now  introduced  a  system  of  compensation  for  pre-delivery 
inspection  work.18  American  Motors  has  recently  followed  this  lead  in 
introducing  its  1972  model  vehicles. 

It  is  to  be  hoped  that  this  will  reduce  the  number  of  complaints. 
Whether  it  will  also  improve  the  level  of  quality  control  in  the  factory 
remains  to  be  seen.  Only  45.4  percent  of  survey  respondents  said  they 
received  the  manufacturers'  cars  in  good  condition,  48.7  percent  said  the 
cars  were  in  fair  condition,  and  5.8  percent  described  their  condition  as 
poor.    The  most  common  defects  found  by  the  dealers  were  the  following : 

Table  8 

MOST  COMMON  DEFECTS 


Refit: 

Rattles 

Doors  and 

Windows 

Paint 
Scratches 

Re  shipping : 

Dirty,  Dents, 

Scratches, 

Rattles 

Dents 

Other 

Invalid 
or  no 
Reply 

36 

23.377% 

32 

20.779% 

37 
24.026% 

7 
4.545% 

15 

9.740% 

27 
17.532% 

Source:  Dealers'  Survey,  Research  Team  of  the  Warranties  and  Guarantees  project. 

20.779%  of  the  dealers  found  defects  3  percent  or  more  of  the  time  in 
vehicles  requiring  warranty  work  that  they  could  not  diagnose  or  that 
they  had  difficulty  in  correcting.    The  results  are  shown  in  Table  9 : 

Table  9 

DEFECTS  THAT  COULD  NOT  BE  DIAGNOSED 
OR  THAT  DEALER  HAD  DIFFICULTY  IN  REPAIRING 

Rarely         Frequently     In  between  No 

(under  3%)     (over  10%)        (3-10%)  Reply 


107 
69.481% 


17 
11.039% 


15 

9.740% 


15 
9.740% 


Source:  Dealers'  Survey,  Research  Team  of  the  Warranties  and  Guarantees  project. 


17 Supra,  chapter  1,  Table  5. 

18News  Release,  General  Motors  Corporation,  February  23,  1971. 


89 

Relationships  between  dealers  and  manufacturers  in  industries  other 
than  the  automobile  industry  are  much  less  complex  but  also  are  not  free 
from  problems.  In  the  appliance  and  home  entertainment  industries  the 
dealer  is  not  expected  to  carry  out  any  pre-delivery  inspection  of  the 
product,  so  one  potential  problem  does  not  arise.  However,  difficulties 
seem  to  present  themselves  through  the  widespread  practice  of  "boarding 
out ' '  of  warranties  involving  maj  or  appliances.  Typically  the  manufacturer 
will  reimburse  the  dealer  for  the  replacement  of  defective  parts  but 
expect  the  dealer  to  absorb  any  labour  costs  as  part  of  the  mark-up  on 
the  retail  price.  Since  dealers  are  exposed  to  strong  competition  price 
pressures  there  must  be  many  temptations  to  them  not  to  set  aside  an 
adequate  sum  for  warranty  claims.  Another  difficulty  is  that  many 
dealers  do  not  possess  the  human  and  technical  resources  necessary  to 
cope  adequately  with  warranty  claims.  This  must  be  particularly  true 
where,  as  is  usually  the  case,  a  dealer  carries  the  products  of  several 
manufacturers. 

Manufacturers  have  responded  to  the  problem  by  establishing  their 
own  service  centres  in  the  larger  cities  and  encouraging  the  dealers  to 
contract  out  their  warranty  work  to  these  centres.  Where  the  manu- 
facturer does  not  have  his  own  servicing  facilities  the  dealer  may  make 
use  of  an  independent  servicing  and  repair  agency.  The  manufacturers 
whom  the  Research  Team  consulted 19  stated  that  financial  considerations 
preclude  them  from  establishing  their  own  servicing  facilities  in  every 
Canadian  city.  We  do  not  quarrel  with  this  judgment.  It  seems,  however, 
that  some  unnecessary  problems  would  be  avoided  if,  wherever  possible, 
warranties  were  inboarded  and  the  manufacturer  assumed  the  responsi- 
bility of  providing  the  servicing  facilities  and  paying  for  them. 

b.    THE   "LEMON"    PROBLEM  AND   COMMUNICATION   FAILURES20 

Apart  from  problems  generated  by  the  character  of  the  relationship 
between  the  manufacturer  and  his  dealers,  there  are  problems  attributable 
to  the  manufacturer's  own  insensitivity  and  a  breakdown  of  communica- 
tions between  him  and  the  consumer.  Qualitatively,  one  of  the  most  serious 
problems  is  presented  by  the  operational  defect  which  neither  the  dealer 
nor  the  manufacturer  seems  capable  of  curing. 

Several  corporate  officers  with  whom  the  Research  Team  discussed 
the  problem  assured  them  that  there  was  no  such  phenomenon  as  the 
incurable  defect.  The  Commission  is  not  in  a  position  to  question  their 
technical  judgments.  We  do  know,  however,  that  there  have  been 
numerous  cases  in  both  Canada  and  the  United  States,  primarily  involving 
cars  and  to  a  much  smaller  extent  other  durable  products,  in  which  the 
manufacturer  and  the  dealer  have  repeatedly  failed  to  repair  a  serious 
fault.    At  least  three  such  cases  have  found  their  way  into  the  Canadian 


19 E.g.,  Westinghouse  and  Philips  Electronics. 

20For  a  stimulating  and  polemical  discussion  of  this  problem  see  Nader,  Dodge  and 

Hotchkiss,  What  To  Do  With  Your  Bad  Car — An  Action  Manual  for  Lemon  Owners 

(New  York,  1971). 
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law  reports.21  In  one  of  them,  Lightburn  v.  Belmont  Sales  Ltd.,22  the 
electrical  system  and  other  components  in  a  Ford  Cortina  broke  down 
seventeen  times  in  an  eight  months'  period  even  though  the  buyer  had 
been  repeatedly  assured  that  the  faults  had  been  diagnosed  and  corrected. 

The  "claim  to  infallibility" — properly  so  characterized  in  the  con- 
sidered judgment  of  the  Research  Team — could  be  dismissed  as  a  harmless 
idiosyncrasy  were  it  not  for  the  fact  that  it  has  become  enshrined,  albeit 
indirectly,  as  a  cardinal  tenet  in  the  warranty  policy  of  automobile  com- 
panies. The  existing  warranties  do  not  say  what  relief  will  be  offered  to  the 
consumer  whose  defective  automobile  has  not  been  repaired.  The  accepted 
policy  of  the  companies  appears  to  be  not  to  reimburse  the  purchase 
price  except  under  the  compulsion  of  a  court  order,  and  to  replace  the 
defective  vehicle  itself  only  in  the  most  exceptional  circumstances.  The 
replies  from  the  Research  Team's  manufacturers'  questionnaire  support 
this  conclusion.  Three  of  the  manufacturers  had  received,  in  the  aggre- 
gate, in  excess  of  500,000  warranty  claims  over  a  three-year  period.  How- 
ever, none  of  them  had  refunded  the  purchase  price  on  a  single  vehicle  and 
among  them  they  had  replaced  only  fifteen  defective  vehicles.  The 
question  remains  whether  they  would  have  fared  as  well  if  consumers  were 
more  litigation-minded  or  if  there  existed  some  utilitarian  alternative 
dispute  settlement  machinery  that  could  be  as  effective  as  a  court. 

Equally  distressing  from  the  consumer's  point  of  view  is  the 
manufacturer  or  dealer  who  turns  a  deaf  ear  to  his  complaints  and  who 
will  only  respond  to  the  prodding  of  a  government  agency  or,  in  one 
case  discovered  by  the  Research  Team,  a  Premier's  office.  Many  instances 
of  such  communication  breakdowns  were  uncovered  by  the  work  of  the 
Research  Team  of  this  project.  In  recent  years  many  manufacturers, 
in  the  automobile  industry  and  elsewhere,  have  become  much  more 
conscious  of  this  problem  and  have  sought  to  improve  their  customer 
relations.  Some  have  established  a  special  "hot  line".  The  experience 
of  the  Research  Team  would  suggest,  however,  that  much  still  needs 
to  be  done  and  that  apart  from  the  voluntary  efforts  of  the  suppliers 
themselves  there  is  urgent  need  for  an  informal  and  inexpensive 
dispute  settlement  machinery  outside  the  framework  of  the  regular 
courts.    We  return  to  this  question  in  Chapter  8. 

C.    SHORTAGE   OF   MECHANICS   AND   DELAYS   IN 
OBTAINING   REPLACEMENT   PARTS 

Delays  are  sometimes  encountered  through  a  shortage  of  skilled 
mechanics  and  other  trained  personnel.  Many  complaints  have  been 
documented  under  this  heading  in  the  United  States,23  but  in  the  time 


21Lightburn  v.  Belmont  Sales  Ltd.  (1969),  6  D.L.R.  (3d)  692  (B.C.);  Duhamel  v.  Lanrol 
Motors  {I960)  Ltd.  &  Chrysler  Canada  Ltd., CCH  Canadian  Sales  &  Credit  Law  Guide, 
para.  21-028  (Que.  S.C.,  May  5/71) ;  Lazanick  &  Lazanick  v.  Ford  Motor  Co.  of  Canada 
Ltd.,  Que.  S.C.,  June  16/65,  Action  #632,504,  ref'd.  to  in  Duhamel' s  case,  supra. 

22Supra,  note  21. 

23The  most  exhaustive  study  of  this  problem  appears  in  the  Automotive  Repair  Industry: 
Hearings  before  the  Subcommittee  on  Anti-Trust  and  Monopoly  of  the  Committee  on  the 
Judiciary,  U.  S.  Senate,  91st  Cong.,  2nd  Sess.  (1971). 
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at  our  disposal  we  have  not  been  able  to  determine  the  seriousness 
of  this  problem  in  Ontario.  The  dealer  survey  showed  that  more  than 
75  percent  of  the  respondents  experienced  difficulties  in  finding  competent 
mechanics.  At  the  same  time  though,  they  appeared  to  operate  with  a 
favourable  staff  ratio.  The  average  dealer  employed  16.6  persons  in 
his  service  and  repairs  department  as  compared  to  4.6  persons  in  his  sales 
department.  Ontario's  formal  training  facilities  and  apprenticeship 
programmes  are  as  favourable  as  in  any  other  province  and,  the  Research 
Team  was  assured,  a  good  deal  better  than  in  most  American  states. 
We  shall  describe  the  Ontario  position  in  a  later  chapter.24  It  may 
well  be  that  the  answer  lies  not  so  much  in  creating  new  facilities  as  in 
providing  better  incentives  for  prospective  entries  into  these  skilled 
occupations. 

Delays  in  obtaining  spare  parts  are  not  confined  to  the  consumer 
goods  industry.  The  Barber  Commission  examined  the  problem  in  some 
detail  in  the  context  of  farm  machinery  and  came  to  the  conclusion  that 
it  was  a  complex  one.25  American  investigations,  on  the  other  hand, 
have  suggested  that  the  position  has  been  needlessly  complicated  by  the 
tendency  of  some  manufacturers  to  introduce  new  models  to  the  market 
before  an  adequate  supply  of  replacement  parts  is  available  to  support 
them.26  Problems  are  also  created  when  a  Canadian  manufacturer 
closes  down  his  plant,  discontinues  production  of  a  particular  model, 
or  cancels  the  franchise  of  an  exclusive  dealership  in  a  thinly  populated 
area.27  Several  representatives  of  the  appliance  and  home  entertainment 
industry  also  stated  to  the  Research  Team  that,  in  their  view,  it  was 
unrealistic  to  expect  a  small  dealer  to  carry  a  large  and  expensive 
inventory  of  spare  parts. 

Empirical  investigations  conducted  in  the  course  of  research  on 
this  project  did  not  proceed  beyond  these  few  broad  generalizations. 
The  question  no  doubt  deserves  much  more  intensive  study.  In  the 
meantime,  the  Commission  can  conclude  that  manufacturers  have  an 
important  and  continuing  responsibility  in  this  area  and  that  any 
prospective  warranty  legislation  should  reflect  this  public  concern  as 
well  as  the  other  warranty  problems  discussed  in  this  chapter. 


2iInfra,  chapter  9.     See  also  Appendix  B. 

2bReport  of  the  Royal  Commission  on  Farm  Machinery,  chapter  27  (Ottawa,  1971). 

26 In  the  course  of  its  brief  to  the  Federal  Trade  Commission,  Consumers'  Union  stated, 
"Consumers'  Union's  experience  leads  us  to  believe  that  the  manufacturers  make  an  in- 
adequate effort  to  distribute  a  complete  supply  of  spare  parts  for  their  new  models 
.  .  .".  In  the  same  brief  CU  also  explained  that  delays  of  30  days  or  more  in  the 
obtaining  of  parts  was  quite  common  and  that  in  one  instance  the  delay  was  as  long 
as  6V2  months.     Consumer  Reports  1969,  p.  180. 

27 The  federal  Department  of  Consumer  &  Corporate  Affairs  told  the  Research  Team  of 
one  instance  where  a  car  buyer  in  the  Okanagan  Valley  in  British  Columbia  was  unable 
to  obtain  servicing  for  his  new  automobile  because  the  franchise  of  the  sole  dealer- 
ship in  his  town  had  been  cancelled.  The  Department  made  representations  to  the 
manufacturer  and  was  able  to  persuade  it  to  grant  a  new  franchise. 


CHAPTER  7 

LEGISLATIVE  REGULATION  OF 
MANUFACTURERS'  WARRANTIES 

The  pressure  to  regulate  manufacturers'  warranties  and  their  ad- 
ministration is  much  more  of  an  American  than  a  Canadian  phenomenon, 
and  most  of  the  significant  legislative  activity  in  this  area  during  the  past 
decade  has  been  of  American  origin.  We  therefore  proceed  to  discuss 
first  the  American  developments.  This  will  be  followed  by  a  brief  des- 
cription of  the  Canadian  position,  and  the  chapter  concludes  with  a 
statement  of  our  own  recommendations  with  respect  to  the  desirability 
of  new  Ontario  legislation. 

1.  American  Developments:  Federal1 

Descriptions  of  the  modern  American  position  usually  begin  with 
July  20,  1965,  when  the  Federal  Trade  Commission  instituted  a  field  in- 
vestigation to  ascertain  whether  there  was  a  significant  failure  by 
American  auto  manufacturers  and  dealers  to  perform  under  their  warran- 
ties and  to  honour  and  live  up  to  their  warranty  promises. 

In  1967,  while  the  investigation  was  still  in  process,  Senator  Magnuson 
and  Senator  Hayden  introduced  in  the  United  States  Senate  legislation 
dealing  with  clear  disclosure  of  the  terms  of  automobile  and  appliance 
warranties.2  However  the  90th  Congress  of  the  United  States  failed  to 
take  any  action  on  these  bills. 

As  a  response  to  both  the  proposed  legislation  and  the  pressure  of 
public  opinion,  the  Federal  Trade  Commission  in  late  1967  instructed  its 
staff  to  prepare  a  comprehensive  report  on  automobile  warranty  practices. 
This  report  was  released  by  the  Commission  on  November  18th,  1968. 
The  Federal  Trade  Commission  Staff  Report*  contains  a  wealth  of  infor- 
mation about  the  evolution  of  warranties  in  the  automobile  industry  and 
the  many  factors  affecting  their  administration.  The  report  reached 
the  following  conclusions,  among  others : 

1.  Performance  of  manufacturers  and  dealers  under  the  warranty  has 
not  achieved  the  level  implied  by  the  warranty. 

2.  Failure  to  perform  up  to  warranted  standards  has  been  encountered 
in  the  manufacture  and  preparation  of  cars  for  delivery  to  consumers, 
and  in  the  servicing  of  cars  under  the  warranty. 

3.  An  excessive  amount  of  service  under  the  warranty  does  not  meet 
the  standards  of  consumer  acceptability. 


xIn  the  account  which  follows  of  the  American  developments  at  the  federal  level, 
we  have  relfed  extensively  on  a  draft  chapter  in  a  thesis  on  Automobile  Warranties  in 
Canada  prepared  by  Mr.  Louis  Romero,  formerly  a  graduate  student  at  the  Osgoode 
Hall  Law  School.  We  are  grateful  to  Mr.  Romero  for  permission  to  make  use  of  his 
work.  For  other  descriptions  of  the  U.S.  position,  see  Lynn,  Achieving  Effective 
Warranty  Protection — Competition  or  Regulation,  (1970)  42  Pa.  Bar  Ass'n.  Quar.  44; 
National  Journal,  June  13,  1970,  p.  1242. 

2S.  2727,  90th  Cong.  1st  Sess.,  Federal  Motor  Vehicle  Warranty  Act  (1967). 

3F.T.C,  Staff  Report  on  Automobile  Warranties  (Mimeo.  Washington,  1968).  Some  of 
the  findings  in  this  report  relating  to  the  evolution  of  automobile  warranties  are 
summarized  in  chapter  6,  supra. 

[92] 
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In  his  Consumer  Message  of  February,  19684  President  Johnson  created 
the  Task  Force  on  Appliance  Warranties  and  Service.  The  Secretaries 
of  Commerce  and  Labour,  the  Chairman  of  the  Federal  Trade  Commission 
and  the  Special  Assistant  to  the  President  for  Consumer  Affairs  were 
directed  to  begin  work  immediately  with  industry  to  encourage  improve- 
ment in  the  quality  of  service  and  repairs;  to  assure  that  warranties  and 
guarantees  say  what  they  mean  and  mean  what  they  say;  to  let  the 
consumer  know  how  long  he  may  expect  the  product  to  last  if  properly 
used;  and  to  determine  whether  federal  legislation  is  needed. 

The  Task  Force  published  its  report  on  January  8,  1969,  which 
contained  among  others  the  following  conclusion  :5 

There  are  a  number  of  problems  associated  with  major  appliance 
warranties.  However,  the  underlying  and  basic  problem  which 
must  be  solved  is  how  to  persuade  or  compel  a  manufacturer 
and  the  retailer  to  provide  the  purchaser  of  a  major  appliance 
with  a  meaningful  guarantee  which  they  will  honour  in  both  letter 
and  spirit  subsequent  to  the  sale. 

The  report  recommended  that  industry  should  disclose  more  fully  the 
terms  of  the  warranty  and  that  it  should  also  improve  the  performance 
of  the  services  promised  in  the  warranty.  The  report  did  not  contain 
any  suggested  legislation  and  it  was  limited  to  encouraging  voluntary 
compliance  by  the  industry  with  the  Task  Force's  recommendation. 
However  the  report  contained  the  following  proviso  :6 

At  the  end  of  one  year,  if  it  appears  that  substantial  progress 
is  not  being  made  toward  the  implementation  of  these  recom- 
mendations and  the  solution  of  the  problems  raised,  the  members 
of  the  Task  Force  should  consider  the  nature  and  scope  of  legisla- 
tion necessary  to  achieve  the  desired  results. 

On  October  27,  1969,  Senator  Magnuson  and  Senator  Moss  intro- 
duced the  Consumer  Products  Guaranty  Act.1  The  Bill  would  have 
applied  to  all  consumer  products  which  have  electrical,  mechanical  or 
thermal  components  and  it  would  have  imposed  minimum  content  and 
disclosure  requirements  on  all  express  warranties  and  provided  for  their 
enforcement  by  the  Federal  Trade  Commission  and  by  aggrieved  con- 
sumers. On  October  30,  1969,  President  Nixon  reconstituted  the  Task 
Force  on  Appliance  Warranties  and  Services  and  asked  it  to  submit  a 
further  report  on  the  problem. 

On  February  19,  1970,  the  Federal  Trade  Commission  released  its 
Report  on  Automobile  Warranties  in  which  it  recommended  the  enactment 
of  new  legislation  for  the  protection  of  the  purchasers  of  new  auto- 


4New  York  Times,  February  7,  1968,  p.  1. 

5 Report  of  the  Task  Force  on  Appliance  Warranties  and  Service,  at  p.   100  (Mimeo., 


Washington,  1969). 
*Id.  at  p.  ii. 
7S.  3074,  91st  Cong.,  1st  Sess. 
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mobiles.  The  Commission  concluded  that  the  automobile  was  an  in- 
dispensable and  integral  part  of  the  American  economy,  that  it  had 
acquired  the  status  of  a  public  utility,  and  that  its  manufacture, 
marketing  and  servicing  required  the  same  degree  of  control  and  regula- 
tion as  was  presently  applied  to  other  public  utilities.  Specifically  the 
Commission  recommended  the  enactment  of  a  new  and  comprehensive 
Automobile  Quality  Control  Act  which  would  provide  for  "minimum  stan- 
dards of  quality,  durability  and  performance  for  new  automobiles  and 
all  parts  thereof"8  and  "strong  and  effective  penalties  and  sanctions,  both 
public  and  private,  under  which  the  government  and  the  individual 
consumer  may  obtain  prompt  redress  from  the  manufacturer  for  any 
failure  to  abide  by  the  statutory  standards".9  To  date  the  Commis- 
sion's proposals  have  won  few  adherents  in  the  Congress  and  there 
seems  little  likelihood  that  a  comprehensive  measure  of  the  type  en- 
visaged by  the  Commission  will  be  adopted  in  the  foreseeable  future.10 

Hearings  on  the  Magnuson-Moss  Bill  were  held  by  the  Senate  Con- 
sumer Subcommittee  in  January  and  March,  1970.11  After  amendment  in 
committee12  the  Bill  was  passed  by  the  Senate  on  July  1,  1970.  The 
House  Subcommittee  on  Commerce  and  Finance  of  the  Committee  on 
Interstate  and  Foreign  Commerce  held  hearings  on  this  Bill  and  similar 
warranty  bills  in  September  and  October,  1970. 13  However,  the  Bill  was 
not  reported  out  of  committee  and  it  was  not  enacted. 

The  Magnuson-Moss  Bill  was  reintroduced  as  S.  986  in  the  92nd 
Congress,  restyled  Consumer  Product  Warranties  and  Federal  Trade  Com- 
mission Act  of  1971 .14  The  new  name  reflects  the  fact  that  a  new  title 
was  added  to  the  Bill  to  confer  an  expanded  jurisdiction  on  the  Federal 
Trade  Commission  and  to  arm  the  agency  with  additional  powers.  The 
need  for  these  changes  had  been  felt  for  some  time  and  the  sponsors  of 
Bill  S.  986  hoped  to  attract  new  congressional  supporters  for  the  war- 
ranty provisions  by  coupling  it  with  another  important  consumer  objective. 
Hearings  were  held  on  the  Bill  and  it  was  approved  by  the  Senate 
Commerce  Committee  on  July  16,  1971. 15 

The  warranty  provisions  of  the  Bill  are  found  in  Title  l.16  The  Bill 
requires  the  supplier  of  a  consumer  product  costing  more  than  five 


8F.T.C,  Report  on  Automobile  Warranties,  at  p.  125  (Mimeo.,  Washington,  1970). 
9Id.  at  p.  127. 
10This  opinion  was  expressed  to  one  of  the  members  of  the  Research  Team  of  this  project 

by  two  employees  of  the  F.T.C.  and  one  of  the  staff  members  of  Senator  Magnuson's 

committee. 
11  Hearings  on  S.  3074  before  the  Consumer  Subcommittee  of  the  Senate  Committee  on 

Commerce,  91st  Cong.,  2nd  Sess.  (1970). 
^Senate  Report  No.  91-876,  91st  Cong.,  2nd  Sess.  (1970). 
^Hearings  on  H.R.  1856,  H.R.  10690,  H.R.  12656,  H.R.  16782,  H.R.  13390,  H.R.  18758, 

H.R.    19293   and   S.   3074,    Warranties   and   Guarantees,   before   the   Subcommittee  on 

Commerce  and  Finance  of  the  Committee  on  Interstate  and  Foreign  Commerce,  House  of 

Representatives,  91st  Cong.,  2nd  Sess.  (1970). 
14S.  986,  92nd  Cong.,  1st  Sess.  (1971). 
XhSenate  Report  No.  92-269,  92nd  Cong.,  1st  Sess.  (1971). 
16The  description  which  follows  is  based  on  the  Committee's  Report,  supra,  note  15  at 

p.  2  et  seq. 
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dollars  who  chooses  to  warrant  the  product  in  writing  clearly  and  con- 
spicuously to  disclose  the  contents  of  the  warranty  and  to  designate  the 
warranty  as  either  a  "full"  warranty  in  compliance  with  federal  standards 
or  to  designate  the  warranty  using  words  which  indicate  the  specific 
limitation.  Title  1  would  prohibit  a  supplier  offering  a  written  warranty 
from  disclaiming  his  implied  warranties. 

If  a  supplier  fails  to  honour  his  warranty  or  service  contract  prom- 
ises, the  consumer  can  avail  himself  of  a  number  of  specified  remedies. 
If  the  supplier  has  provided  a  bona  fide  informal  dispute  settlement 
mechanism  the  consumer  would  have  to  utilize  it  before  pursuing  other 
avenues  of  redress.  If  a  supplier  does  not  have  such  a  mechanism  or 
if  the  consumer  is  dissatisfied  with  the  results  obtained  under  it  then  he 
is  free  to  pursue  his  legal  remedies  in  a  court  of  competent  jurisdic- 
tion. Judicial  recourse  is  made  economically  possible  by  a  provision  in 
the  Bill  which  awards  reasonable  attorney  fees,  based  upon  actual  time 
expended,  and  court  costs  to  any  successful  consumer  litigant.  In  addi- 
tion to  private  consumer  remedies,  the  Bill  provides  that  any  violation  of 
Title  1  is  a  violation  of  the  Federal  Trade  Commission  Act  and  allows  the 
FTC  or  the  Attorney  General  to  seek  preliminary  injunctions  against 
such  violations. 

A  number  of  points  deserve  to  be  noted  about  S.  986.  It  does  not 
require  a  manufacturer  or  other  supplier  to  offer  an  express  warranty; 
it  merely  spells  out  the  consequences  when  he  does  so  and  regulates 
the  minimum  contents  of  the  warranty  and  its  designation.  The  mini- 
mum contents,  moreover,  are  of  an  informational  character  and  it  is  left 
to  the  supplier  to  decide  how  extensive  a  warranty  he  wants  to  offer. 
The  sponsors  of  the  Bill  believed  that  competition  and  not  the  state 
should  determine  warranty  standards  and  that  the  state's  role  should  be 
confined  to  preventing  deceptive  warranty  practices  and  requiring  mini- 
mum disclosure  of  relevant  information.  S.  986  expressly  provides  that 
nothing  in  the  Bill  shall  be  deemed  to  authorize  the  Federal  Trade 
Commission  to  prescribe  the  duration  of  warranties  or  to  require  that  a 
product  or  any  of  its  components  be  warranted.17  The  Bill  pursues  the 
same  theme  in  its  distinction  between  "full"  warranties  and  partial  or 
limited  warranties,  the  rationale  being  that  the  indiscriminate  use  of  the 
word  warranty  to  describe  widely  varying  promises  discourages  effective 
competition. 

2:    American  Developments:  State 

Among  legislation  adopted  at  the  state  level  the  Song-Beverly  Con- 
sumer Warranty  Act  enacted  in  California  in  197018  appears  to  be  the 
most  significant.  In  structure  and  philosophy  it  differs  materially  from 
Bill  S.986.  Unlike  the  Senate  Bill  it  imposes  implied  warranties  of 
merchantability  and  where  relevant,  fitness,  on  every  manufacturer  of 
durable  consumer  goods,  which  can  only  be  excluded  where  the  goods 
are  sold  on  an  "as  is"  basis  or  "with  all  faults".19     Where  the  manu- 


17S.  986,  s.  102  (b). 

18Stat.  Cal.  1970,  c.  1333,  as  am.  by  Stat.  Cal.  1971,  c.  1523. 

19Id.,  ss.  1792,  1792.1,  1792.3-5. 
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facturer  has  issued  an  express  warranty  the  Act  obliges  him  to  maintain 
or  cause  to  be  maintained  in  the  state  sufficient  service  and  repair 
facilities  to  carry  out  the  terms  of  the  warranty.20 

The  Act  also  spells  out  in  considerable  detail  the  manufacturer's 
obligations  with  respect  to  repairs  to  which  the  consumer  is  entitled 
under  the  terms  of  the  warranty.  The  goods  must  be  returned  to  the 
consumer,  at  the  manufacturer's  expense,  in  merchantable  condition 
within  thirty  days  unless  the  delay  is  due  to  reasons  outside  the  manu- 
facturer's control.  If  the  manufacturer  cannot  effect  the  repairs  he  must 
either  replace  the  goods  or  reimburse  the  buyer  the  price  he  paid  for 
the  goods  subject  to  the  deduction  of  a  sum  attributable  to  the  buyer's 
use  of  the  goods. 

Strong  sanctions  are  supplied  if  the  manufacturer  fails  to  maintain 
repair  or  servicing  facilities  within  the  state.21  In  such  an  event,  the 
consumer  can  return  the  goods  for  replacement,  repair  or  servicing  either 
to  the  retailer  from  whom  he  bought  them  or  to  any  retail  merchant  in  the 
state  who  sells  the  same  goods  made  by  the  same  manufacturer.  If 
he  chooses  either  course  of  action  the  retailer  is  entitled  to  be  reim- 
bursed by  the  manufacturer  for  the  expenses  incurred  by  him  in  honouring 
the  manufacturer's  warranty.  Both  the  consumer  and  the  retailer  may 
also  sue  the  manufacturer  for  triple  damages  if  they  have  been  injured 
by  a  wilful  violation  of  the  Act.22 

While  the  California  Act  is  strong  in  its  repair  provisions  it  is  weak 
in  some  other  respects.  For  example,  it  contains  no  requirement  that  the 
manufacturer  inform  the  buyer  of  warranties  implied  in  his  favour  by  law. 
This  would  not  necessarily  be  an  objectional  omission,  if  the  Act  were 
stronger  in  prescribing  some  minimum  content  in  the  express  warranties 
that  may,  but  not  must,  be  given  to  the  consumer.  ,  The  content 
requirements  for  express  warranties,  however,  are  fairly  obscure.  An 
express  warranty,  other  than  in  sales  by  sample,  is  defined  as  an  under- 
taking "to  preserve  or  maintain  the  utility  or  performance  of  the 
consumer  good,  or  to  provide  compensation  if  there  is  a  failure  in 
utility  or  performance".  If  express  warranties  are  given,  the  only  re- 
quirement is  that  they  "shall  fully  set  forth  such  warranties  in  readily 
understood  language  and  clearly  identify  the  party  making  such  express 
warranties".23  In  addition,  the  Act,  unlike  the  Federal  Bill  S.  986 
discussed  above,  relies  exclusively  for  observance  of  its  provisions  on  the 
private  law  remedies  of  the  consumer. 

3.     The  Canadian  Position 

Although  there  is  a  considerable  volume  of  Canadian  legislation  with 
respect  to  the  validity  of  disclaimer  clauses  in  sale  contracts,  we  are 
not  aware  of  any  general  provincial  legislation  regulating  manufacturers' 


20  Id., 

s.  1793.2. 

21Id., 

ss.  1793.3-1793.5. 

22Id., 

ss.  1794-1795. 

™Id.s 

ss.    1791.2,    1793.1 

Cf.   the   Commission's   views  on   the  contents  of  express 
warranties  in  section  4  of  this  chapter. 
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warranties  and  their  administration.  Alberta,  Saskatchewan,  Manitoba 
and  Prince  Edward  Island,  however,  have  legislation  of  a  comparable 
character  with  respect  to  farm  machinery  which  could  serve  as  an  im- 
portant precedent  in  the  drafting  of  legislation  for  use  in  the  consumer 
sector. 

While  the  farm  acts  differ  considerably  in  detail  they  share 
important  features  in  common  as  shown  in  the  accompanying  Table 
10  (pages  98-99).  They  all  proceed  from  the  premise  that  the  manu- 
facturer's as  well  as  the  dealer's  warranty  obligations  must  be  regulated 
by  statute  and  not  left  to  the  discretion  of  these  parties.  In  three 
of  the  acts  the  warranty  obligations  must  be  reproduced  in  the  sale 
agreement  or  in  a  brochure  delivered  at  the  time  of  the  sale  and  in  a 
fourth  act  (Manitoba's)  a  similar  result  appears  to  be  envisaged  through 
the  power  to  prescribe  forms  of  agreement.  All  four  acts  deal  carefully 
and,  it  appears  to  us,  fairly  with  the  buyer's  rights  if  the  machinery  is 
not  working  properly  at  the  time  of  its  delivery  and  the  dealer  and 
manufacturer  cannot  or  will  not  correct  the  fault.  The  "lemon"  problem 
which  has  caused  so  much  mischief  in  the  automobile  field  has  therefore 
been  resolved.  The  Manitoba,  Alberta  and  Prince  Edward  Island  acts 
also  prescribe  the  duration  of  the  warranty  periods  although,  as  discussed 
in  a  previous  chapter,  under  the  Alberta  and  Prince  Edward  Island 
legislation  the  manufacturer  is  apparently  free  to  substitute  a  different 
period. 

All  four  acts  also  deal  in  greater  or  lesser  detail  with  the  problem 
of  spare  parts.  Breach  of  the  statutory  requirements  generally  constitutes 
an  offence,  and  in  three  of  the  acts  the  Minister  of  Agriculture  or  some 
other  official  is  authorized  to  investigate  complaints.  As  an  additional 
compliance  mechanism  the  legislation  also  contains  provisions  for  the 
licensing  of  dealerships.  The  Alberta  and  Prince  Edward  Island  acts 
impliedly  encourage  the  settlement  of  disputes  by  arbitration  though 
none  of  the  acts  apparently  establishes  its  own  formal  machinery  for  this 
purpose. 


98 


Table  10 


SALE  OF  FARM  IMPLEMENTS  ACTS— Warranties 


Alberta1     Saskatchewan2       Manitoba3 


Agreement  of  sale  must  be  in 
writing 

Agreement  or  brochure  must  state 
nature  and  duration  of  warran- 
ties 

"Collateral"  written  warranties  at 
time  of  sale  allowed 


4(l)a 


4(l)c 


16(1) 


See  Form  A 


4(2)a,  b  See  16(1) 


11(1) 

31(1) 
11(1) 

No 
provision 


P.E.I.4 

5(l)a 

5(l)c 

5(2)a,  b 


Warranties  implied : 
Made  of  good  material 


Good  working  order 
Satisfactory  performance 

Durability 


5a 


Proper  design  and  workmanship         r. 


5c 
5d 

5e 


Form  A 
(back)cl.  1 

Form  A 
(back)cl.  1 


Form  A 
(back)cl.  2 

Form  A 
(back)cl.  3 


Not  spec, 
mentioned 

Not  spec, 
mentioned 

Id. 
Id. 


13 


6a 

6b 

6c 
6d 

6e 


Provisions  for  unsatisfactory 
performance : 

Notice  within  10  days  of  1st  use 


Vendor  to  service  within  7  days 


If  not  repaired  within  7  days 
new  machine  (substitute  to  be 
supplied  by  vendor  within  48 
hours) 

If  vendor  unable  to  repair — re- 
place machine  or  terminate 
sales  agreement 


6(1) 


6(l)a 


Longer  time  for  service  if  reason- 
able 6(l)b 


6(l)b 


6(3)a 
6(3)b 


Form  A 

(back)cl.  2 

12  days 

(back)cl.  2 
8  days 


Form  A 

(back)cl.  2 

— no  subs. 

provision 

Form  A 

(back)cl.  2 

8  days 


12(7) 
12(9) 

12(9) 
No 


No  such 
provision 


Id. 


7(l)a 
7  days 

7(l)a 

7(l)b 

7(l)b 
— subs, 
within 
24  hrs. 

7(2) 
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Table  10  —  Continued 


SALE  OF  FARM  IMPLEMENTS  ACTS— Warranties 


Alberta1     Saskatchewan2       Manitoba3 


PEL4 


Provisions  where  agreement 
terminated: 


Vendor  to  refund  all  money 

6(4)a 

Form  A 
(back)cl.  2 

12(10) 

7(2) 

Return  trade-in  subject  to  pay- 

Form A 

ment  for  repairs  to  it 

6(4)b 

(back)cl.  2 

12(3) 

No  such 

6(5) 

— no  repair 
provision 

provision 

Alternatively — pay  fair  market 

6(6) 

Form  A 

12(3) 

No  such 

value  for  trade-in 

(back)cl.  2 

12(10) 

provision 

All  other  remedies  of  purchaser 
continue 

6(10) 

28(2) 

Not  spec, 
mentioned 

7(3) 

Implied  warranty  of  parts  avail- 

7 

Form  A 

7(1) 

8(1) 

ability — 10  years 

(back)cl.  4 

Warranty  runs  from  time  of 

8 

Form  A 

No  specific 

9 

first  use 

(back)cl.  3 

provision 

Disclaimer  clauses  prohibited 

9(1) 

26(1) 

17(1) 

10(1) 

Permitted  as  exceptions: 

Consequential  damages 

9(2)b 

Not  spec, 
mentioned 

Not  spec, 
mentioned 

10(2)b 

Duration  of  warranty 

9(2)a 

No 

No 

10(2)a 

Labour  and  transportation 

17(2) 

Vendor  and  dealer  liable  for  breach 
of  warranty 

14(1) 

24 

14(1) 

15(1) 

Provisions  for  settlement  by 

15(1) 

No 

No 

16(1) 

arbitrations  at  option  of  parties 

Provisions  for  investigations  of 
complaints 

15(2) 

29(1) 

16(2) 

Breach  of  provisions  of  Act  made 

Specific 

Specific 

summary  offence  punishable  by 

18 

sections — 

sections — 

19 

fine 

Yes 

Yes 

Sources  : 

xThe  Farm  Implement  Act,  R.S.A.  1970,  c.  136  as  am. 
2The  Agricultural  Implements  Act,  1968,  Stat.  Sask.  1968,  c.  1. 
3 The  Farm  Machinery  and  Equipment  Act,  Stat.  Man.  1971,  c.  83. 
4The  Farm  Implement  Act,  Stat.  P.E.I.  1968,  c.  49. 
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It  is  of  course  one  thing  to  legislate,  but  legislation  per  se  is  no 
guarantor  of  results.  On  this  score  the  author  of  the  chapter  in  the 
Barber  Report  on  farm  machinery  problems  at  the  dealer  level  was 
optimistic.24 

Although  it  is  not  easy  to  assess  the  situation  accurately,  it  is 
my  impression  that  they  have  improved  relationships  between 
the  three  parties  involved.  Undoubtedly,  the  requirement  that 
a  standard  sales  contract  be  used  (Manitoba  and  Saskatchewan) 
or  the  sales  contract  in  whatever  form  contain  certain  standard 
provisions  (Alberta  and  Prince  Edward  Island)  gives  the  farmer 
a  guarantee  that  the  form  of  the  contract  is  not  weighted  in 
some  way  in  favour  of  the  other  party.  The  rejection  clause 
gives  the  farmer  some  protection  against  high  pressure  sales- 
manship and,  even  for  the  companies,  probably  helps  ensure 
that  they  have  satisfied  customers. 

4.     Recommendations 

In  our  opinion,  the  approach  recommended  by  the  Federal  Trade 
Commission  in  its  report  on  automobile  warranties,  and  to  a  large 
extent  reflected  in  the  provincial  legislation  on  agricultural  machinery, 
is  the  correct  one.  Manufacturers'  warranties  and  their  administration 
are  too  important  to  be  left  to  the  sole  discretion  of  the  manufacturers. 
The  public  has  a  major  interest  in  the  fairness  of  the  warranties, 
both  as  to  content  and  as  to  form,  and  in  the  manner  in  which  they  are 
observed  in  practice.  We  do  not  wish  to  discourage  competition  but 
in  significant  areas  competition  has  not  ensured  adequate  warranty 
standards  or  the  prompt  servicing  of  warranty  claims.  All  too  often — 
this  is  notably  true  of  the  automobile  industry — it  is  the  consumer's 
complaints  and  the  pressure  brought  to  bear  by  public  inquiries,  and 
not  competition,  that  have  brought  about  whatever  improvements  have 
occurred  in  recent  years. 

The  Commission  therefore  recommends  that  the  scope  of  the 
proposed  Consumer  Products  Warranties  Act  include  provisions  that 
empower  the  Ontario  Government  to  regulate  all  aspects  of  express 
performance  warranties,  whether  given  by  manufacturers  or  other 
suppliers,  and  their  administration.  The  legislation  should  also  deal  with 
ensuring  the  availability  of  spare  parts  and  general  service  facilities. 
The  Commission  emphasizes  that  the  legislation  must  contain  strong  and 
realistic  enforcement  provisions  to  ensure  that  its  requirements  are 
observed  in  practice. 

We  recognize  that  warranty  problems  differ  greatly  from  industry 
to  industry  and  that  no  single  set  of  statutory  provisions  can  hope  to 
deal  adequately  with  the  existing  wide  variety  of  factual  situations. 
The  Commission  recommends  therefore  that,  subject  to  the  guidelines 
contained  in  the  Report  of  the  Royal  Commission  Inquiry  Into  Civil 
Rights, 2b  the  Act  should  contain  basic  guidelines  in  as  much  detail  as 

^Report  of  the  Royal  Commission  on  Farm  Machinery,  at  p.  547  (Ottawa,  1971). 
25See  Report  of  the  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1, 
Section  3,  esp.  at  pp.  335-37  and  Recommendation  4  at  p.  378,  (1968). 
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is  practicable,  and  create  and  employ  a  regulation-making  power  to 
complete  the  legislative  scheme  and  to  adjust  it  to  the  circumstances 
and  needs  of  particular  industries.  The  Act  should  contain  a  provision 
requiring  that  every  regulation  made  thereunder  be  tabled  in  the 
Legislature  within  fifteen  days,  and  stand  referred  to  an  appropriate 
Committee  of  the  Legislature.26 

So  far  as  the  basic  guidelines  are  concerned,  the  Commission 
recommends  the  following  provisions  with  respect  to  the  form  and  contents 
of  suppliers'  warranties.  It  is  recognized  that  an  ideal  solution  would 
be  to  require  every  supplier  and  retail  seller  (where  the  two  differ) 
of  durable  goods  to  give  a  written  warranty  and  that  it  should  not 
simply  be  left  to  his  discretion  whether  he  will  do  so  or  not. 
Unfortunately  such  an  omnibus  requirement  would  be  impractical. 
Nevertheless,  a  standard  form  of  warranty  document  or  retail  sale 
agreement  may  be  desirable  and  practical  for  certain  types  of 
products — for  example,  new  and  used  automobiles.  The  Commission 
therefore  recommends  that  the  proposed  Act  include  the  power  to 
require  by  regulation,  the  adoption  of  such  documents.  We  have 
dealt  previously  with  the  warranty  problems  peculiar  to  the  used  car 
industry.  It  may  well  be  that  some  of  them  will  have  to  be  dealt 
with  separately  by  regulation.  Subject  to  his  observation,  we  see  no 
reason  why  the  basic  guidelines  should  not  apply  to  used  goods  as 
well  as  new  goods. 

GUIDELINES   WITH   RESPECT  TO  THE   FORM 
AND  CONTENT  OF  WRITTEN   WARRANTIES 

(1)  The  warranty  shall  state  clearly  the  name  and  address  of  the  person 
offering  the  warranty ; 

(2)  The  warranty  shall  be  clearly  legible  (unless  the  size  of  the 
product  makes  this  an  unreasonable  requirement,  e.g.,  a  lighter  or 
a  watch)  and  shall  refer  only  to  one  product  or  to  one  product 
classification ; 

(3)  The  warranty  shall  not  be  deceptively  worded ; 

(4)  In  particular  the  term  "warranty"  or  "guarantee"  shall  not  be 
used  in  the  caption  of  the  document  unless 

(i)  the  promisor  undertakes  at  least  to  repair  or  replace  any 
malfunctioning  part  free  of  charge  to  the  consumer  or  to  make 
him  a  fair  allowance  on  account  of  the  defective  product 
on  the  purchase  of  a  new  product  of  comparable  price  and 
quality ;  and 


26 In  the  next  chapter  of  this  report,  in  which  some  of  the  public  law  aspects  of  the 
Commission's  proposed  programme  are  considered  in  detail,  we  will  make  proposals 
for  the  establishment  of  a  series  of  "Warranty  Advisory  Committees"  for  the  different 
industries  in  which  significant  warranty  problems  have  arisen.  These  committees  would 
report  on  their  activities  on  a  regular  basis,  and  the  reports  would  be  published. 
The  membership  of  each  committee  would  include  representatives  from  the  industry, 
members  of  the  consuming  public,  and  one  or  more  independent  experts.  In  the 
development  of  a  regulatory  programme  for  consumer  warranties  there  will  be  con- 
siderable value  not  only  in  the  bringing  together  of  the  views  and  experience  of 
these  various  interests,  but  also  in  requiring  that  any  representations  that  they  make 
to  the  government  with  respect  to  regulation  in  the  public  interest  be  available  for 
public  scrutiny  and  evaluation. 
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(ii)  the  warranty  covers  all  the  major  components  of  the  product ; 

(5)  The  document  shall  state  clearly  the  duration  of  the  warranty  but 
different  periods  may  be  stated  for  different  components  of  the 
product ; 

(6)  The  document  shall  state  clearly  the  procedure  for  the  presentation 
of  a  claim  under  the  warranty; 

(7)  No  warranty  shall  make  the  warrantor  or  any  person  related  to  him 
commercially  the  sole  judge  whether  a  product  is  defective  or 
whether  the  buyer  is  otherwise  entitled  to  present  a  claim; 

(8)  The  recognition  of  a  claim  under  the  warranty  shall  not  be  made 
contingent  on  the  buyer  returning  the  product  to  the  manufacturer 
or  selling  dealer,  at  his  own  expense  or  otherwise,  where  the 
requirement  is  an  unreasonable  one; 

(9)  Subject  to  the  regulations,  a  warranty  shall  not  exclude  or  limit 
the  express  or  implied  warranties  otherwise  created  by  law  or  the 
buyer's  right  to  claim  damages  or  other  forms  of  relief  for  breach 
of  the  express  or  implied  warranties  or  for  breach  of  the  written 
warranty ; 

(10)  Every  written  warranty  shall  state  clearly  that  its  terms  are  in 
addition  to  any  rights  or  remedies  the  buyer  may  have  under  the 
Act  unless  the  Act  or  its  regulations  permits  the  exclusion  or  limita- 
tion of  the  statutory  warranties. 

However  comprehensive  the  legislation,  differences  will  continue  to 
arise  between  the  consumer,  the  retail  seller,  and  the  manufacturer 
concerning  the  condition  of  the  goods  and  the  buyer's  warranty  rights. 
The  legislation  must  therefore  also  contain  adequate  provisions  for  the 
settlement  of  such  disputes.  We  deal  with  this  important  question  in 
the  next  chapter. 

Recommendations 

The  Commission  recommends  that : 

1.  The  scope  of  the  proposed  Consumer  Products  Warranties  Act  include 
provisions  that  empower  the  Ontario  Government  to  regulate  all 
aspects  of  express  performance  warranties,  whether  given  by  manu- 
facturers or  other  suppliers,  and  their  administration. 

2.  The  proposed  Act  should  deal  with  ensuring  the  availability  of  spare 
parts  and  general  service  facilities. 

3.  The  proposed  Act  must  contain  strong  and  realistic  enforcement 
provisions. 

4.  Subject  to  the  guidelines  contained  in  the  Report  of  the  Royal 
Commission  Inquiry  Into  Civil  Rights,  the  proposed  Act  should 
contain  basic  guidelines  in  as  much  detail  as  is  practicable  and 
create  and  employ  a  regulation-making  power  to  complete  the 
legislative  scheme  and  to  adjust  it  to  the  circumstances  and  needs 
of  particular  industries. 

5.  The  proposed  Act  should  contain  a  provision  requiring  that  every 
regulation  made  thereunder  be  tabled  in  the  Legislature  within 
fifteen  days,  and  stand  referred  to  an  appropriate  Committee  of  the 
Legislature. 
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6.  The  proposed  Act  should  include  the  power  to  require  by  regulation 
the  adoption  of  standard  form  warranty  documents  and  retail  sales 
agreements,  where  such  are  desirable  and  practical  for  certain  types 
of  products. 

7.  The  following  guidelines  should  apply  to  the  form  and  content  of 
all  written  warranties,  for  all  used  as  well  as  for  all  new  goods 
sold  in  Ontario,  except  where  the  unique  warranty  problems  of  a 
particular  industry  require  some  modification  by  means  of  regu- 
lation : 

a.  The  warranty  shall  state  clearly  the  name  and  address  of  the 
person  offering  the  warranty; 

b.  The  warranty  shall  be  clearly  legible  (unless  the  size  of  the 
product  makes  this  an  unreasonable  requirement,  e.g.,  a  lighter 
or  a  watch)  and  shall  refer  only  to  one  product  or  to  one 
product  classification; 

c.  The  warranty  shall  not  be  deceptively  worded; 

d.  In  particular  the  term  "warranty"  or  "guarantee"  shall  not  be 
used  in  the  caption  of  the  document  unless 

(i)  the  promisor  undertakes  at  least  to  repair  or  replace  any 
malfunctioning  part  free  of  charge  to  the  consumer  or  to 
make  him  a  fair  allowance  on  account  of  the  defective 
product  on  the  purchase  of  a  new  product  of  comparable 
price  and  quality;  and 
(ii)  the  warranty  covers  all  the  major  components  of  the 
product ; 

e.  The  document  shall  state  clearly  the  duration  of  the  warranty 
but  different  periods  may  be  stated  for  different  components  of 
the  products; 

f.  The  document  shall  state  clearly  the  procedure  for  the  pre- 
sentation of  a  claim  under  the  warranty; 

g.  No  warranty  shall  make  the  warrantor  or  any  person  related 
to  him  commercially  the  sole  judge  whether  a  product  is 
defective  or  whether  the  buyer  is  otherwise  entitled  to  present 
a  claim ; 

h.  The  recognition  of  a  claim  under  the  warranty  shall  not  be 
made  contingent  on  the  buyer  returning  the  product  to  the 
manufacturer  or  selling  dealer,  at  his  own  expense  or  other- 
wise, where  the  requirement  is  an  unreasonable  one; 

i.  Subject  to  the  regulations,  a  warranty  shall  not  exclude  or 
limit  the  express  or  implied  warranties  otherwise  created  by  law 
or  the  buyer's  right  to  claim  damages  or  other  forms  of  relief 
for  breach  of  the  express  or  implied  warranties  or  for  breach 
of  the  written  warranty; 

j.  Every  written  warranty  shall  state  clearly  that  its  terms  are 
in  addition  to  any  rights  or  remedies  the  buyer  may  have 
under  the  Act  unless  the  Act  or  its  regulations  permits  the 
exclusion  or  limitation  of  the  statutory  warranties. 
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CHAPTER  8 


ENFORCEMENT  OF  THE 
CONSUMER'S  RIGHTS 


1.     Introduction 


It  is  a  truism  that  a  right  is  only  as  strong  as  the  remedies  available 
to  enforce  it.  Viewed  from  this  perspective,  the  Ontario  consumer 
fares  badly.  The  highly  structured,  "one  against  one"  adversary  pro- 
cess, used  in  most  of  our  courts,  with  its  strict  rules  of  evidence,  was 
evolved  to  deal  most  effectively  with  the  individual  grievance — before 
goods  and  problems  associated  with  goods  were  mass-produced  for  the 
vast  modern  consumer  market.  Even  if  there  were  not  these  pro- 
cedural and  psychological  deterrents  to  litigation  by  a  consumer, 
the  individual  would  still  have  to  overcome  the  major  obstacle  of  expense. 
Legal  costs,  like  other  costs,  have  grown  steadily  in  the  postwar 
period  and  even  a  modest-sized  dispute  could  easily  cost  the  consumer 
several  hundred  dollars  to  litigate,  even  if  he  wins.  An  unsuccessful 
suit  would  double  the  cost.  With  the  exception  of  one  category  of 
durables — automobiles — the  costs  of  litigation  will  usually  exceed  the 
value  of  the  goods  in  dispute.  So  it  is  not  surprising  that  consumers 
avoid    the    courts    and    rarely    become    involved   in    warranty    claims. 

The  consumer's  avoidance  of  litigation,  even  as  a  last  resort 
remedy,  may  readily  be  seen  from  the  following  figures  supplied  to 
the  Research  Team  of  the  Warranties  and  Guarantees  project  by  a 
number  of  automobile  manufacturers  with  substantial  sales  in  Canada: 


Table  11 

No.  of 

No.  of 

consumer 

vehicles 

complaints 

No.  of 

sold  in 

received 

consumer 

1970 

by  company 

lawsuits 

Manufacturer  No.  1 29,024 

Manufacturer  No.  2 42,325 

Manufacturer  No.  3 37,249 


1,588  Approx.  1 

392  Nil 

3,121  7 


These  figures  should  be  compared  with  the  number  of  dissatisfied  new 
car  buyers  shown  in  Mr.  Romero's  survey1  and  with  the  number  of 
automobile  warranty  complaints  received  by  the  provincial  and  federal 
consumer  protection  agencies.2  It  will  readily  become  apparent  that 
it  is  not  a  lack  of  complaints  but  a  strong  distaste  for  litigation  that 
accounts  for  the  negligible  number  of  legal  actions. 


1  Supra,  chapter  1. 
2 1 'bid. 
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The  problem  to  which  we  have  alluded  is  not  a  new  one  and  it 
has  attracted  an  increasing  volume  of  serious  attention  in  recent 
years.3  We  proceed  therefore  to  consider  the  various  solutions  that 
have  been  suggested  or  adopted  in  a  number  of  jurisdictions. 

a.  GREATER  USE  OF  SMALL  CLAIMS  OR  DIVISION  COURTS 

It  is  true  of  course  that  the  procedure  used  in  these  courts  is 
much  less  formal  than  in  the  courts  of  superior  jurisdiction  and  that  the 
small  claims  courts  were  designed  to  serve  as  a  forum  for  the  quick 
dispatch  of  disputes  involving  only  small  sums  of  money.4  Legal  disputes 
involving  warranty  claims  are,  however,  rarely  simple  and  the  con- 
sumer generally  lacks  knowledge  of  the  substantive  and  evidentiary 
rules  essential  for  the  successful  prosecution  of  his  action.  The  need 
for  professional  assistance  therefore  still  exists.  While  division  court 
judges  try  to  be  helpful  to  unrepresented  litigants  there  is  a  limit 
to  what  they  can  do.  One  very  experienced  Toronto  judge  informed 
the  Research  Team  that  cases  involving  allegations  of  defective  goods 
or  deficient  services  frequently  had  to  be  adjourned  because  the  con- 
sumer had  failed  to  call  supporting  witnesses,  especially  those  with  some 
technical  competence. 

b.  LEGAL  AID  PROVISIONS 

More  as  a  matter  of  policy  than  of  law  there  appears  to  be  a  settled 
rule  in  Ontario  that  legal  aid  should  not  be  provided  to  litigate 
small  civil  cases.5  Given  the  large  number  of  calls  on  the  legal  aid  fund, 
it  is  difficult  to  fault  the  policy.  Even  if  the  policy  did  not  exist  the 
income  position  of  many  applicants  would  disentitle  them  to  receive 
free  legal  aid. 

C.    ENTITLEMENT  TO  SOLICITOR  AND  CLIENT  COSTS 

A  solution  adopted  in  the  California  Song-Beverley  Consumer  War- 
ranty Act6  is  to  allow  the  successful  consumer  plaintiff  to  recover 
costs  on  a  solicitor  and  client  basis,  apparently  without  any  ceiling 
and  regardless  of  the  size  of  the  judgment.  We  doubt,  however, 
whether  the  availability  of  solicitor  and  client  costs  is  likely  to  make 
consumer  litigation  a  more  attractive  proposition  to  the  average 
practitioner. 


3See,  e.g.,  Terence  G.  Ison,  Small  Claims,  paper  written  for  discussion  at  the  Colloquin 
on  Civil  Procedure,  Oxford,  15-17  September,  1970;  Mary  Gardner  Jones,  Wanted:  A 
Xcw  System  for  Solving  Consumer  drievances,  (1970)  25  Arb.  Jl.  234;  Susan  Smedley- 
Marsden,  Is  the  Legal  System  Any  Use  to  Consumers?  Focus,  July  1969;  Michael  J. 
Trebilcock,  Private  Law  Remedies  for  Misleading  Advertising,  paper  delivered  at  a 
Symposium  on  Misleading  Advertising  sponsored  by  the  Canadian  Consumer  Council, 
December  4-5,  1970,  reproduced  in  Transcript  of  the  Symposium  on  Misleading 
Advertising,  Appendix  A. 

4C/.  Report  of  the  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  vol.  2, 
chapter  42  (1968). 

5  Information  obtained  by  the  Research  Team  from  colleagues  who  have  been  closely 
associated  with  the  legal  aid  programme  in  Ontario. 

6Stat.  Cal.  1970,  c.  1333,  s.  1794.  A  similar  provision  was  contained  in  Bill  S.  986, 
discussed  in  chapter  7,  supra. 
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d.    CLASS  ACTIONS 

Recognition  of  the  fact  that  small  claims  do  not  excite  professional 
enthusiasm  has  prompted  many  American  observers  to  recommend 
the  refurbishing  of  the  common  law  class  action  so  that  it  can  be  used 
to  vindicate  consumer  rights.7  The  reasoning  is  that  while  a  single 
claim  may  not  justify  the  costs  of  litigation  many  thousands  of  claims 
represented  by  a  class  action  would  significantly  alter  the  calculus 
of  gains  and  losses.  A  substantial  number  of  consumer  class  actions 
have  in  fact  been  brought  in  the  United  States8  (though  to  the  best 
of  our  knowledge  none  of  them  has  involved  warranty  claims)  and 
various  Congressional  bills  have  been  introduced  to  facilitate  class 
actions  in  the  federal  courts. 

In  general  the  Research  Team  viewed  the  class  action  remedy 
with  great  sympathy  and  urged  the  Commission  to  recommend  that 
the  Rules  of  the  Supreme  Court  of  Ontario9  be  revised  so  as  also  to 
place  this  potentially  powerful  weapon  at  the  disposal  of  consumers 
in  the  province.10  The  Research  Team  also  recommended  that  the 
Consumer  Protection  Bureau  be  authorized  to  bring  class  actions  in 
its  own  name.  We  doubt,  however,  that  there  is  much  scope  for  the 
class  action  with  respect  to  the  typical  warranty  complaint.  A  class 
action  presupposes  a  common  grievance  and  a  common  remedy.  These 
prerequisites  may  be  relatively  easy  to  satisfy  where  a  group  of 
consumers  have  been  misled  by  a  false  advertisement  or  are  prejudiced 
by  an  illegal  or  unconscionable  clause  in  a  contract.  They  are  much 
more  difficult  to  satisfy  with  respect  to  a  series  of  individual  claims 
involving  defective  goods  manufactured  at  different  times  and  raising 
different  factual  issues. 

Class  actions  are  not  confined  to  the  matter  of  warranties.  The 
implications  of  this  procedure  extend  far  beyond  even  the  larger  subject 
matter  of  the  sale  of  goods.  The  Research  Team  has  presented  in 
strong  terms  the  benefits  that  it  thinks  consumers  would  derive  through 
the  creation  of  a  new  procedure  allowing  class  actions  by  consumer 
groups.  Through  such  a  procedure,  more  of  the  collective  force  of  the 
purchasing  public  might  be  brought  to  bear  in  seeking  remedies  in 

7See,  e.g.,  Pomerantz,  New  Developments  in  Class  Actions — Has  their  Death  Knell  been 
Sounded?,  (1970)  25  Bus.  Law.  1259;  Starrs,  The  Consumer  Class  Action — Part  1: 
Considerations  of  Equity,  (1969)  49  Boston  Univ.  L.  Rev.  211;  Dole,  Consumer  Class 
Actions  under  Recent  Consumer  Credit  Legislation,  (1969)  44  N.Y.U.L.  Rev.  80.  For 
a  Canadian  view,  see  Trebilcock,  supra  note  3. 

8Some  of  them  are  discussed  by  Pomerantz,  supra  note  7. 

9Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of  Ontario,  R.R.O.  1970, 
Reg.  545,  Rule  75. 
10 For  a  discussion  of  Rule  75  see  Holmested  &  Gale,  Judicature  Act  of  Ontario  and  Rules  of 
Practice,  Vol.  1  at  p.  669  (1970).  Apart  from  the  difficulty  of  satisfying  the  require- 
ment in  Rule  75  that  the  persons  joined  in  a  class  action  must  have  "the  same  interest", 
there  is  the  additional  difficulty  that  the  court  in  awarding  judgment  is  restricted 
to  the  traditional  remedies.  This  would  make  the  class  action  useless  where  the  mem- 
bers of  the  represented  class  have  only  suffered  damages  in  the  amount  of  a  few 
dollars  each  and  could  not  be  expected  to  come  forward  to  prove  their  actual  losses. 
In  the  United  States,  the  federal  courts  have  overcome  the  difficulty  by  introducing 
novel  forms  of  judgments — for  example,  an  order  that  the  defendant's  illgotten  gains 
be  paid  over  to  a  philanthropic  institution  or  research  foundation.  For  the  details  see 
Pomerantz,  supra  note  7. 
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consumer  warranty  disputes.  It  is  apparent  to  the  Commission, 
however,  that  this  matter  is  much  broader  than  the  subject  matter 
of  this  report,  and  it  may  well  be  that  the  need  for  the  class  action 
is  greater  in  areas  of  the  law  outside  consumer  affairs.  At  present,  the 
Commission  is  able  to  say  only  that  the  matter  of  the  class  action  of  the 
sort  envisioned  by  the  Research  Team  is  one  involving  extensive  and 
detailed  research  in  both  substantive  law  and  procedure,  and  that  we 
are  not  in  a  position  to  either  endorse  or  reject  this  proposal  by  the 
Research  Team  within  the  terms  of  reference  of  this  project. 

This  conclusion  does  not  mean  that  consumers,  or  an  identifiable 
segment  of  the  consuming  public,  will  be  unable  to  have  legal  questions 
affecting  them  as  a  class  resolved  by  a  court  hearing.  An  acceptable 
alternative  may  be  found  in  the  following  proposals  for  the  utilization 
of  the  "test  case". 

e.    TEST  CASES 

The  Research  Team  recommended  that  the  Consumer  Protection 
Bureau  be  authorized  to  bring  a  "test  case"  either  in  the  name  of  a 
consumer  or  in  its  own  name.  The  Commission  agrees  that  there  should 
be  a  procedure  under  which  important  points  of  law  that  need 
clarification  or  resolution  and  that  have  significant  implications  for  the 
consuming  public  should  be  able  to  be  brought  before  a  court  for 
determination.  A  procedure  by  which  this  may  be  accomplished  already 
exists  under  The  Constitutional  Questions  Act,11  and  the  Commission 
sees  no  need  to  create  a  similar  procedure  outside  that  statute  to  be  used 
only  for  consumer  matters.  Under  The  Constitutional  Questions  Act, 
the  Lieutenant  Governor  in  Council  may  refer  to  the  Court  of  Appeal  or 
to  a  judge  of  the  Supreme  Court  for  hearing  and  consideration  any 
matter  that  he  thinks  fit.  The  court  or  judge  may  direct  that  any 
person  interested,  or,  where  there  is  a  class  of  persons  interested, 
any  one  or  more  persons  as  representatives  of  the  class,  be  notified 
of  the  hearing,  and  such  persons  are  entitled  to  be  heard.  The  Act 
contains  a  provision  whereunder  counsel  can  be  appointed  to  make 
representations  on  behalf  of  any  interests  not  otherwise  before  the  court, 
and  the  reasonable  expenses  thereof  shall  be  paid  out  of  any  money 
appropriated  by  the  Legislature  and  applicable  for  that  purpose.  The 
opinion  of  the  court  is  deemed  to  be  a  judgment  of  the  court  and  an 
appeal  lies  therefrom  as  from  a  judgment  in  an  action. 

The  Commission  therefore  recommends  that  the  scope  of  section  1 
(2)  (d)  of  The  Consumer  Protection  Bureau  Act,12  under  which  the  Bureau 
is  to  "enforce  legislation  for  the  protection  of  consumers"  be  broadened 
so  as  to  make  it  clear  that  in  appropriate  cases  the  Bureau  would  have 
the  duty  to  request  that  the  Attorney  General  seek  to  initiate  pro- 
ceedings to  refer  any  matter  with  respect  to  a  warranty  complaint 
to  the  courts  under  the  provisions  of  The  Constitutional  Questions  Act. 
In  addition,  the  proposed  Consumer  Products   Warranties  Act  should 

llThe  Constitutional  Questions  Act,  R.S.O.  1970,  c.  79. 
12The  Consumer  Protection  Bureau  Act,  R.S.O.  1970,  c.  83. 
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contain  a  section  under  which  such  a  reference  to  the  courts,  in  respect 
of  that  particular  Act,  is  specifically  authorized.  Such  a  section  might 
read  as  follows : 


The  Lieutenant  Governor  in  Council  may  refer  to  the  Court  of 
Appeal  or  to  a  judge  of  the  Supreme  Court  for  hearing  and 
consideration  any  matter  arising  under  or  in  connection  with  this 
Act  that  he  thinks  fit,  and  the  court  or  judge  shall  thereupon 
hear  and  consider  the  matter  so  referred. 

The  Research  Team  pointed  out  that  litigation  of  this  sort,  like 
the  class  action,  will  be  appropriate  in  only  a  few  cases.  It  is  not, 
however,  the  number  of  cases  that  may  arise,  or  the  amount  of  money 
at  issue  in  any  one  of  them  that  will  furnish  the  true  measure  of  the 
value  of  this  recommended  reform.  Rather  it  is  the  significance  to 
all  consumers  of  the  legal  issues  to  be  determined  that  is  the  material 
consideration.  As  the  Research  Team  has  shown,  only  small  amounts 
are  involved  in  most  individual  cases  involving  consumer  problems. 
This  fact  helps  to  ensure  that  many  justiciable  matters  relating  to 
warranties  and  guarantees  never  come  before  a  court,  notwithstanding 
that  their  resolution  through  the  legal  process  would  often  have  significant 
implications,  both  financial  and  otherwise,  for  millions  of  Ontario 
consumers.  These  are  the  concerns  embraced  by  the  proposals  of  the 
Research  Team  on  class  actions  and  test  cases.  The  dimensions  of  the 
problem  therefore  furnish  a  guide  to  the  legislative  response  that 
we  recommend. 


2.     Alternatives  to  Court  Resolution  of  Warranty  Disputes 

If  our  reasoning  under  the  foregoing  heads  is  sound,  then  the 
conclusion  appears  inevitable  that  the  traditional  court  structure  is 
not  suited  in  the  majority  of  cases  for  the  resolution  of  warranty 
disputes  and  that  better  tools  must  be  fashioned.  Some  of  the 
alternatives  are  considered  in  the  following  paragraphs. 


a.    INDUSTRY   SPONSORED   DISPUTE   SETTLEMENT   PROCEDURES 

Concern  about  the  rising  number  of  consumer  complaints,  not  only 
with  respect  to  warranties  but  in  other  areas  as  well,  has  prompted 
various  industries  and  trade  associations  to  establish  their  own 
voluntary  procedures  for  the  adjustment  of  disputes.  In  the  United 
States  the  best  known  example  of  this  type  of  initiative  is  the  Major 
Appliance  Consumer  Action  Panel  (MACAP)  established  by  the 
Association  of  Home  Appliance  Manufacturers,  Gas  Appliance  Manu- 
facturers' Association,  and  the  American  Retail  Federation.  In 
Canada  no  similar  programme  has  yet  been  instituted  by  the  Canadian 
Appliance  Manufacturers'  Association  but  the  Association  does  cooperate 
closely  in  the  solution  of  problems  referred  to  it  by  the  Complaints 
Section  (Box  99)  of  the  federal  Department  of  Consumer  and  Corporate 
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Affairs.  However,  several  other  organizations  in  Ontario  have  recently 
established  machinery  for  the  settlement  of  disputes  between  the  public 
and  their  members.13 

We  welcome  these  initiatives  and  we  would  not  wish  to  impede  the 
development  of  dispute  settlement  programmes  by  other  industries. 
The  Research  Team,  however,  drew  attention  to  several  shortcomings  in 
all  the  schemes  with  which  it  was  familiar  and  these  detract  seriously 
from  the  advantages  which  they  otherwise  possess.  In  the  first  place, 
none  of  the  Canadian  programmes  makes  provision  for  consumer 
representation  or  input  of  independent  expert  judgment.14  The 
grievance  procedures  therefore  violate  the  canon  of  visible  impartiality. 
Second,  the  trades  in  question  have  no  mandatory  jurisdiction  over  all 
the  firms  plying  the  trade,  and  if  past  experience  is  any  guide,  some  of 
the  worst  offenders  may  elect  to  stay  outside  the  scheme.  Finally, 
there  is  no  evidence  that  those  industries  that  spawn  the  largest  number 
of  complaints — the  new  and  used  car  industries — are  prepared  to  launch 
their  own  schemes. 

Apart  from  the  industry  inspired  schemes  there  is  also  an 
independent  programme  in  the  United  States,  known  as  the  Center  for 
Dispute  Settlement,  sponsored  by  the  American  Arbitration  Association.15 
The  programme  encompasses,  at  least  in  theory,  the  full  range  of 
consumer  complaints  and  indeed  many  other  forms  of  community 
disputes  as  well.  However,  the  programme  only  operates  on  an  ad  hoc 
basis  in  those  communities  which  request  the  assistance  of  the  Center, 
and  it  depends  for  its  viability  on  the  generosity  of  outside  donors. 

We  are  therefore  led  to  the  conclusion  that  neither  industry  nor 
independently  inspired  programmes  are  likely  to  meet  all  the  consumer's 
needs  in  the  foreseeable  future  and  that  the  gaps,  which  are  substantial, 
should  be  filled  by  government  sponsored  and  financed  mediatory  and 
arbitration  machinery. 

b.    GOVERNMENT  SPONSORED  PROGRAMMES 

(i)  The  Consumer  Protection  Bureau.  Government  mediational 
and  government  sponsored  arbitral  programmes  are  not,  of  course,  a  novel 
suggestion.  They  have  long  existed  in  the  labour  relations  field.  In 
the  consumer  field  too  the  mediational  and  ombudsman  role  has  become 
one  of  the  recognized  functions  of  the  consumer  protection  bureaux 
which  now  exist  in  most  provinces  and  of  the  complaints  section  of  the 
federal  Department  of  Consumer  and  Corporate  Affairs.  We  have  earlier 
cited  figures  showing  the  number  and  kinds  of  complaints  received  by 
the  Consumer  Protection  Bureau  in  Ontario16  from  which  may  be 
gathered  the  types  of  mediational  efforts  engaged  in  by  this  agency. 

13 E.g.,  the  Ontario  Hearing  Aid  Association,  the  Metro-Toronto  T.V.  Technicians 
Association,  and  the  Autobody  Repair  Association  of  Ontario.  See  Toronto  Telegram, 
September  7,  1971,  at  p.  27. 

14The  American  MACAP  scheme  is  apparently  made  up  exclusively  of  persons  from 
outside  the  industry. 

15See  "The  National  Center  for  Dispute  Settlement  of  the  American  Arbitration  Asso- 
ciation", brochure  issued  by  the  Association  (undated). 

16 Supra,  chapter  1. 
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We  are  of  the  view,  however,  that  the  Bureau  is  not  playing  as  active 
a  role  in  this  area  as  is  desirable.  This  may  be  due  to  a  number  of  reasons. 
One  is  that  the  Bureau's  founding  charter — The  Consumer  Protection 
Bureau  Act,  1966 — does  not  explicitly  recognize  mediation  as  one  of  the 
agency's  roles.  Another  is  that  the  Bureau  has  a  "low  profile"  among 
Ontario  consumers.  The  Research  Team  reported  that  the  Bureau,  in  the 
metropolitan  area  of  Toronto  at  any  rate,  does  not  appear  to  be  as 
well  known  as  Box  99,  or  "The  Star  Probe"  of  the  Toronto  Star.  Another 
reason  is  that  some  merchants  and  suppliers17  resist  mediational  efforts 
in  the  absence  of  specific  standards  governing  their  activities  and  the 
threat  of  potential  sanctions  for  misconduct.18  Finally,  the  Bureau 
is  handicapped  by  the  lack  of  technical  resources  to  enable  it  to  verify 
consumers'  complaints — for  example,  complaints  about  the  poor  quality 
of  some  types  of  broadloom. 

(ii)  The  Swedish  Experience.  In  Sweden,  the  problems  of  the 
consumer  in  a  modern  industrial  state  have  been  approached  through 
the  institution  of  the  Allmanna  Reklamationsnamnden,  or  General  Com- 
plaints Bureau.19  This  Bureau  was  created  in  1957  with  the  view  to 
supplementing  the  activities  carried  out  by  the  Konsumentrad  or  Swedish 
Consumer  Council.  Its  functions  are  to  handle  complaints  about  con- 
sumer goods  and  services,  to  conduct  research  and  to  finance  research 
by  others,  and  to  make  recommendations.  The  Bureau  has  a  full-time 
staff  of  eight  persons.  In  addition  it  also  has  thirty-two  advisory  and 
arbitration  committees,  which  are  divided  into  sections,  each  of  which 
consists  of  six  to  eight  members.  These  are  appointed  for  indeterminate 
periods.  Committees  exist  on  the  following  subjects:  (1)  air  charter 
travel;  (2)  new  cars  and  repairs;  (3)  textiles;  (4)  electrical  household 
goods  (e.g.,  refrigerators,  radios,  T.V.  sets);  and  (5)  the  miscellaneous 
group  (e.g.,  cameras) — but  this  category  does  not  include  home  build- 
ing complaints.  Each  section  is  made  up  of  consumer  and  producer 
representatives.  They  are  paid  a  small  honorarium  of  10  kroner  (about 
$2.10)  for  half  a  day's  attendance. 

A  complainant  is  required  to  make  a  written  complaint.  A  copy 
of  this  is  sent  to  the  respondent  and  he  is  invited  to  reply.  The 
respondent  is  usually  the  person  who  sold  the  goods.  If  he  is  a  retailer, 
he  may  bring  in  the  manufacturer.  Retailers  cooperate  well  and  respect 
the  work  of  the  committees.  Complaints  are  received  from  all  over 
Sweden  but  about  forty  percent  of  them  are  from  the  Stockholm  region. 
The  Bureau  does  not  handle  complaints  relating  to  advertisements, 
which  are  dealt  with  by  another  agency.  A  copy  of  the  respondent's 
reply  is  sent  to  the  consumer  for  his  comments.  If  none  is  received, 
a  dossier  is  then  prepared  for  referral  to  the  appropriate  committee. 
Apart  from  this  correspondence  the  Bureau  will  also  collect  other  relevant 


17  The  Research  Team  singled  out  the  carpet  industry  as  deserving  of  particular  men- 
tion in  this  regard. 

18 Information  provided  to  the  Research  Team  by  the  Registrar  of  the  Consumer 
Protection  Bureau. 

19  This  account  of  the  Swedish  programme  was  furnished  to  the  Research  Team  in  an 
interview  with  Dr.  Goren  Hedelius,  Chief  of  the  Complaints  Bureau,  on  May  12th,  1970. 
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information  and  arrange  for  examination  of  the  product  and  the  carry- 
ing out  of  such  tests  as  may  be  deemed  necessary.  These  are  paid  for  out 
of  the  funds  of  the  Consumer  Council  without  cost  to  the  consumer. 

The  sections  usually  only  meet  once  or  twice  a  month,  though 
some — for  example,  the  committee  on  cars — will  meet  as  frequently  as 
once  a  week.  The  director  of  the  Bureau  may  request  an  examination 
or  a  testing  of  the  product  before  the  committee  meets.  He  may  also 
advise  the  consumer  that  in  his  opinion  there  is  no  legitimate  case 
and,  conversely,  he  may  suggest  to  the  retailer  that  he  ought  to  give 
redress.  Application  forms  are  provided  by  the  Bureau,  and  about  two 
thousand  written  complaints  are  received  a  year.  The  correspondence 
part  of  the  inquiry  usually  takes  about  a  month. 

Of  twenty-two  hundred  cases  handled  by  the  Bureau  in  1969  only 
seven  hundred  were  referred  to  the  committees.  The  remainder  were 
apparently  settled  by  the  secretariat.  Most  of  the  complaints  related 
to  automobiles.  Complaints  involving  textiles,  travel,  complaints  of  a 
general  nature  and  complaints  involving  electrical  goods  were  next  in 
order  of  importance. 

The  committees  meet  in  the  absence  of  the  parties.  A  committee 
will  only  consider  the  correspondence  and  the  expert's  opinion.  The 
committees  render  written  judgments  which  are  prepared  by  the  secre- 
tariat. The  decisions  are  published  and  given  wide  publicity  in  the 
newspapers. 

Where  there  is  a  conflict  of  evidence  between  the  parties,  the 
committee  will  tell  the  complainant  to  take  the  matter  to  court.  The 
decisions  of  the  committees  usually  distinguish  between  the  legal  and  the 
moral  position.  Problems  of  stare  decisis  have  not  yet  arisen.  Previously 
it  took  from  six  months  to  a  year  for  a  contested  case  to  be  closed. 
The  time  lag  has  now  been  reduced  to  three  to  four  months. 

3.     The  Proposals  of  the  Research  Team 

The  Research  Team  concluded  that  substantial  changes  were  neces- 
sary and  desirable  in  Ontario's  public  law  programme  for  alleviating  the 
general  powerlessness  of  the  consumer  in  today's  economy.  In  order 
to  demonstrate  properly  the  scope  and  significance  of  their  proposals,  the 
Commission  here  quotes  at  length  from  their  study: 

[W]e  recommend  the  adoption  of  the  following  measures 


1.  The  Consumer  Protection  Bureau  Act  should  be  amended 
to  state  that  one  of  the  functions  of  the  agency  shall  be  to  act 
as  mediator  in  disputes  between  consumers  and  third  parties. 

2.  The  Bureau  should  engage  in  a  more  vigorous  campaign 
of  publicity  across  the  province  and  make  itself  physically  more 
accessible  to  consumers  in  the  metropolitan  area  and  elsewhere. 
The  Bureau  currently  publishes  a  Consumer  Information  Digest. 
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we  fully  subscribe  to  the  purposes  of  the  publication  but  we  also 
think  that  it  can  be  considerably  improved  in  scope  and 
content.  We  should  like  to  see  a  monthly  newsletter  comparable 
to  the  Bulletin  published  by  the  Ontario  Securities  Commission 
and  containing  inter  alia  a  running  summary  of  all  the  activities 
pursued  by  the  Bureau,  including  a  digest  of  the  important 
complaints  investigated  and  disposed  of  by  the  agency.  The 
Bureau  should  be,  and  should  appear  to  be,  the  primary 
champion  of  consumer  rights  in  the  province. 

3.  The  Bureau  should  be  authorized  to  hire  technical  per- 
sonnel to  the  extent  necessary  and  funds  should  be  made 
available  for  this  purpose.  Arrangements  should  also  be  made 
for  the  provision  of  assistance  by  other  government  departments 
and  by  government  laboratories  which  possess  technical 
resources. 

Not  .all  mediational  efforts  are  successful,  and  the  question 
remains  what  should  be  done  with  this  category  of  cases.  The 
appropriate  solution,  in  our  opinion,  will  depend  on  the 
nature  of  the  individual  case.  If  the  principal  issue  is  a 
question  of  law,  such  as  the  applicability  of  a  statute  to  a  given 
factual  situation,  then  resort  to  the  courts  may  be  unavoidable 
and,  if  the  circumstances  warrant  it,  should  be  supported  by 
the  Consumer  Protection  Bureau.  More  frequently,  however, 
the  issue  between  the  parties  is  factual  in  character  and  the 
courts  are  not  a  convenient  forum.  To  meet  this  type  of  case 
we  recommend  the  establishment  of  a  new  type  of  advisory 
committee  with  quasi- judicial  functions  which  would  be  model- 
led along  the  lines  of  the  Swedish  Allmanna  Reklamations- 
namnden  (General  Complaints  Bureau). 

We  see  many  important  advantages  flowing  from  the  type 
of  grievance  settlement  procedure  exemplified  by  the  Swedish 
model  as  compared  with  the  conventional  court  structure.  The 
procedure  would  be  wholly  informal,  the  committee  would  be 
free  to  gather  its  evidence  as  it  saw  fit,  and  not  least  im- 
portant the  committee  would  contain  at  least  one  member 
knowledgeable  in  the  area  to  which  the  dispute  relates  or  have 
access  to  technical  advice — all  at  no  or  little  cost  to  the 
consumer.  We  have  considered  the  question  whether  the 
decision  of  the  committee  should  be  binding  on  the  parties. 
We  have  decided  not  to  recommend  this  step  on  several  grounds. 
One  is  that  it  would  create  constitutional  difficulties  because 
of  the  provisions  of  Section  96  of  the  British  North  America 
Act.  An  even  more  important  reason  is  that  it  would  endow 
the  proceedings  of  the  committees  with  a  strong  legal  flavour 
(a  turn  of  events  which  we  are  most  anxious  to  avoid) 
and  practically  compel  the  establishment  of  an  appeal  pro- 
cedure for  decisions  of  the  committees.  We  recognize  that 
there  may  be  recalcitrant  defendants  who  may  not  pay 
much    heed    to    an   advisory   opinion   unsupported   by   legal 
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sanctions.  It  is  important  therefore  to  mobilize  public  opinion 
and  the  support  of  individual  industries  to  gain  voluntary  com- 
pliance with  the  committee's  recommendations,  and  we  recom- 
mend that,  as  in  Sweden,  the  committee's  opinions  should 
be  published. 

So   far  as   the  other  operational  details   of   the   arbitral 
system  are  concerned,  we  recommend  the  following  features: 

1.  As  in  Sweden,  different  committees  should  be  set  up  for 
different  industries  and  committees  should  be  established  in 
various  parts  of  Ontario.  Wherever  possible  the  committee 
should  hear  the  parties  and  their  witnesses  in  person,  but  where 
this  is  not  practical  the  committee  should  be  empowered  to 
receive  written  evidence.  In  our  opinion,  the  committee  should 
be  authorized  to  handle  all  disputes  which  are  not  purely 
legal  in  nature. 

2.  Committees  should  have  a  maximum  composition  of 
three  persons,  in  general  comprising  one  member  of  the 
consuming  public,  a  representative  of  the  industry  whose 
member  is  the  recipient  of  the  complaint,  and  one  independent 
professional  person  (who  need  not  be  a  lawyer)  experienced  in 
the  sifting  of  facts  and  of  unimpeachable  integrity.  The 
committee  members  should  be  entitled  to  receive  a  modest 
per  diem  honorarium.  Where  the  amount  in  dispute  is,  say, 
less  than  one  hundred  dollars  the  committee  may  consist  of 
only  one  person  unless  the  director  is  of  the  opinion  that  the 
facts  involve  a  test  case  and  warrant  a  three  member  board. 

3.  As  in  Sweden,  the  director  should  be  responsible  for 
compiling  the  dossier  for  the  use  of  the  committee.  He 
should  not  refer  a  case  to  a  committee  until  his  own  media- 
tional  efforts  have  failed  and  then  only  if  he  is  satisfied  that 
the  consumer  has  at  least  a  prima  facie  case.  The  consumer's 
consent  should  be  necessary  to  refer  any  case  to  the  committee 
but  not  the  consent  of  the  respondent. 

4.  If  both  parties  agree  the  opinion  of  the  committee  will 
be  binding  and  will  have  the  same  effect  as  an  arbitral 
award  under  the  Ontario  Arbitrations  Act,20  subject  to  such 
special  regulations  as   may  be   adopted   from   time   to   time. 

5.  Where  there  is  in  existence  an  industry  sponsored  griev- 
ance settlement  procedure  the  consumer  should  have  a  right 
to  elect  between  that  scheme  and  the  government  sponsored 
scheme.  In  general  we  feel  that  unnecessary  duplication  of 
efforts  should  be  avoided,  but  since  most  of  the  industry 
sponsored  schemes  are  relatively  untried  and  of  recent  origin 
it  will  be  some  time  before  their  worth  and  durability  has 
been  established. 

6.  In  any  event  we  are  of  the  opinion  that  certain  basic 
ground  rules  should  be  established  concerning  the  structure 


20The  Arbitrations  Act,  R.S.O.  1970,  c.  25. 
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and  conduct  of  the  industry  sponsored  schemes.  These  safe- 
guards are  necessary  to  ensure  that  the  consumer's  grievance 
is  being  dealt  with  fairly  and  that  he  is  not  unwittingly 
bargaining  away  important  remedial  rights.  The  ground 
rules  should  be  evolved  under  the  aegis  of  the  general  Con- 
sumer Products  Warranties  Act  which  we  propose  and  should 
encompass  inter  alia  the  following  points : 

(a)  The  arbitrating  body  (however  it  is  denominated)  should 
include  at  least  some  consumer  representation  unless  its 
members  are  chosen  separately  on  an  ad  hoc  basis  by  both 
parties  to  the  dispute; 

(b)  The  arbitrating  body  should  observe  the  rules  of  natural 
justice,  should  render  written  judgments,  and  in  the  absence 
of  special  circumstances  should  generally  make  its  decisions 
available  for  public  inspection.  The  Consumer  Protection 
Bureau  should  be  entitled  to  request  a  copy  of  every  decision 
as  of  right ; 

(c)  As  a  condition  of  obtaining  access  to  the  arbitral  services 
the  consumer  should  not  be  required  to  waive  any  substantive 
or  procedural  rights  to  which  he  may  be  entitled  by  statute 
or  at  common  law ; 

(d)  The  rules  of  the  sponsor  governing  the  composition  and 
procedure  of  the  arbitrating  body  should  be  subject  to  review 
and  disallowance  by  the  Consumer  Protection  Bureau  (or  any 
other  designated  official)  with  appropriate  rights  of  appeal 
from  any  decision  of  the  Bureau. 

Director  of  Consumer  Warranties.  In  this  chapter  and  in 
others  we  have  indicated  the  important  role  to  be  played  by 
the  Consumer  Protection  Bureau  as  consumer  ombudsman  in 
the  warranties  area  and  as  the  agency  responsible  for  ad- 
ministering the  new  warranties  legislation.  To  summarize, 
the  agency  (or  a  designated  official  within  the  agency)  would 
be  entrusted  with  the  following  powers  and  functions : 

(a)  to  investigate  consumer  complaints  involving  warranties ; 

(b)  to  act  as  mediator  between  the  consumer  and  the  other 
party  or  parties  to  the  dispute; 

(c)  in  appropriate  cases  to  refer  unresolved  disputes  to  a 
complaints  committee  and  to  act  as  secretary  of  the  committee ; 

(d)  to  issue  cease  and  desist  order  to  enjoin  violations  of  the 
Act  and  to  prosecute  violations  in  the  courts ; 

(e)  to  bring  class  actions  and  test  cases,  either  in  his  own 
name  or  on  behalf  of  named  individuals.  In  our  opinion, 
there  should  also  be  a  general  power  to  institute  individual 
actions  which  are  not  suitable  for  adjustment  by  the  com- 
plaints committees  or  where  a  respondent  has  failed  to  comply 
voluntarily  with  the  recommendation  of  a  committee; 

(f)  to  assist  the  warranties  advisory  committees  in  their  work 
and  to  help  draft  regulations  for  adoption  under  the  new  Act; 
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(g)  to  conduct  inquiries  and  studies  into  warranties  and 
their  administration,  whether  on  his  own  initiative  or  at 
the  request  of  the  Minister  or  one  of  the  advisory  committees. 


4.     The  Commission's  Conclusions 

Subject  to  some  changes  in  detail,  particularly  in  relation  to  the 
allocation  and  exercise  of  statutorily  conferred  powers,  the  Com- 
mission concurs  with  the  principle  of  a  government  sponsored  pro- 
gramme that  is  similar  in  concept  and  scope  to  that  described  above 
by  the  Research  Team.  It  should  have  as  a  primary  object  the 
expeditious  and  inexpensive  resolution  of  many  of  those  genuine 
grievances  of  consumers  that  now  fall  outside  the  practical  ambit  of  the 
ordinary  courts.  In  addition  to  its  dispute  settlement  features,  such 
a  scheme  will  provide  many  other  valuable  services,  both  direct  and 
indirect,  to  the  consumers  of  this  province.  We  are  of  the  view 
that  this  programme  should  be  carried  out  within  the  existing  organiza- 
tional framework  of  the  Department  of  Financial  and  Consumer  Affairs. 
We  are  not,  however,  in  a  position  to  evaluate  all  of  the  particular 
or  detailed  administrative  structures  suggested  by  the  Research  Team 
for  the  execution  of  this  sort  of  programme.  As  a  general  rule, 
therefore,  the  Commission  will  only  identify  what  it  considers  to  be 
necessary  or  desirable  functions,  and  will  leave  to  the  appropriate 
responsible  officials  the  task  of  determining  what  organizational  arrange- 
ments will  best  serve  the  overall  needs  that  are  apparent  from  the  whole 
of  this  report.21 

We  are  of  the  view  that  the  responsibility  for  acting  as  "consumer 
ombudsman"  should  rest  with  the  Consumer  Protection  Bureau.  The 
Commission  therefore  recommends  that,  in  addition  to  the  existing 
power  of  the  Bureau  to  investigate  complaints  and  the  powers  proposed 
earlier  in  this  chapter,  the  statute  governing  the  Consumer  Protection 
Bureau  should  specify  that  it  has  the  power  to  mediate  consumer 
disputes,  and  to  take  such  further  steps  as  may  be  appropriate  in  each 
case.  Depending  upon  the  nature  of  the  case,  these  steps  could  result 
in  arbitration,  prosecution,  or  reference  of  an  issue  to  the  Commercial 
Registration  Appeal  Tribunal.  The  Bureau  should  be  able  to  investigate 
and  act  upon  any  legitimate  consumer  complaint.  The  standards  that 
should  be  employed  for  assessing  the  duty  of  a  manufacturer  or  retailer 
should  be  those  of  The  Consumer  Products  Warranties  Act.  Although 
there  are  significant  divergences  in  detail,  the  general  model  which 
the    Commission    has    adopted    for    this    programme    is    that    already 


21  E.g.,  the  selection  of  the  title  "Director  of  Consumer  Warranties"  may  or  may  not  be 
appropriate  for  an  officer  of  the  Department  of  Financial  and  Commercial  Affairs' 
Consumer  Protection  Bureau,  since  the  Bureau  is  headed  by  a  Registrar  and  is  a  unit 
of  the  Consumer  Protection  Division,  which  is  headed  by  a  Director.  Similarly,  in  a 
portion  of  the  Research  Team's  Study  not  reproduced  above,  proposals  were  made  for 
detailed  methods  of  ensuring  coordination  between  the  Consumer  Protection  Bureau 
and  the  Registrar  of  Motor  Vehicle  Dealers  in  dealing  with  warranty  policy  questions. 
These  are  clearly  matters  not  amenable  to  legislative  changes  that  are  recommended 
by  this  Commission,  and  should  be  left  for  resolution  within  the  Department. 
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employed  for  the  mediation,  arbitration  and  settlement  of  disputes  under 
The  Labour  Relations  Act.22,  The  major  features  of  our  proposals  are 
as  set  out  below. 

a.  INITIATING     THE     PROCEDURE;     MEDIATION,     PROSECUTION     AND 
CEASE  AND  DESIST  ORDERS 

A  complaint  by  a  consumer  to  the  Consumer  Protection  Bureau 
would  be  the  first  step  in  the  procedure.  If  the  complaint  discloses 
an  apparent  violation  of  The  Consumer  Products  Warranties  Act,  the 
Bureau,  or  a  designated  official  thereof,  should  forthwith  inquire  into 
the  complaint  and  endeavour  to  effect  a  settlement  thereof.  At  this 
stage,  the  Bureau  should  have  the  power,  in  appropriate  cases,  under 
the  direction  of  the  Attorney  General,  to  prosecute  any  violation  of 
The  Consumer  Products  Warranties  Act.  As  an  alternative  to  prosecu- 
tion, the  Bureau,  at  this  time,  should  also  have  the  power,  with  the 
consent  of  the  respondent,  to  issue  a  cease  and  desist  order  covering 
the  practice  or  behaviour  which  has  been  the  subject  matter  of  the 
complaint.  Such  an  order  should  be  filed  in  the  office  of  the  Registrar 
of  the  Supreme  Court,  whereupon  this  order  should  be  entered  in  the 
same  way  as  a  judgment  or  order  of  that  court  and  be  enforceable 
as  such. 

b.  ARBITRATION  AND  THE  COMMITTEE  SYSTEM 

If  mediation  efforts  fail,  the  Bureau  should  have  the  power  to  ask 
the  parties  to  agree  to  arbitration,  and  should  have  under  its  juris- 
diction an  appropriate  machinery  for  conducting  arbitrations  in  Toronto 
and  in  those  regional  centres  around  the  province  where  branch  offices 
of  the  Bureau  are  established.23  Such  arbitration  should  be  conducted 
in  accordance  with  The  Arbitrations  Act,2*  and  would  be  binding  on 
the  parties.  The  fee  payable  to  the  arbitrator,  or  arbitration  committee 
should  be  borne  by  the  Consumer  Protection  Bureau. 

(i)  Arbitration  Committees.  The  Research  Team  proposed  the 
establishment  of  arbitration  committees  as  has  been  successfully  done  in 
Sweden.  A  full  committee  would  consist  of  three  persons,  one  of 
whom  is  from  the  industry  in  question,  one  of  whom  is  a  member  of 
the  consuming  public  and  one  of  whom  is  an  independent  professional 
person,  although  not  necessarily  a  lawyer.  These  committees  were  to 
be  established  for  major  sectors  of  the  Ontario  consumer  industries. 

The  Commission  favours  the  establishment  of  such  committees,  and 
sees  them  as  playing  a  key  role  in  the  future  development  of  the 
consumer  protection  field  in  Ontario.  We  recognize,  however,  that 
the  problem  involved  in  organizing  and  staffing  arbitration  committees 
will  be  a  large  one,  and  that  until  this  is  successfully  accomplished, 
the  arbitration  functions  carried  out  under  the  direction  of  the  Con- 


22The  Labour  Relations  Act,   R.S.O.    1970,  c.  232.     Particular  attention  is  invited  to 

section  79  of  this  Act. 
23  Inquiries  at  the  Consumer  Protection  Bureau  disclosed  that  branch  offices  are  located 

in  Sault  Ste.  Marie,  Windsor,  London,  Ottawa,  Peterborough,  Kitchener  and  Hamilton. 
2iThe  Arbitrations  Act,  R.S.O.  1970,  c.  25. 
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sumer  Protection  Bureau  might  be  seriously  delayed.  A  second 
consideration  is  that  all  industry  sectors  and  all  areas  of  the  province 
may  not  require  full  committees.  These  are  questions  that  only 
time  and  experience  can  answer.  It  is  therefore  recommended  that 
initially,  arbitration  should  be  done  by  a  single  individual  from  or 
designated  by  the  Consumer  Protection  Bureau  in  Toronto  and  from 
or  designated  by  each  Bureau  branch  office.  Establishment  of  full 
committees  for  major  sectors  of  consumer  industries  should  follow, 
once  the  basic  arbitration  machinery  is  working  in  all  centres,  in 
those  places  where  experience  shows  that  the  volume  of  business  and 
necessity  for  specialization  justify  this  step. 

(ii)  Warranty  Advisory  Committees.  A  second  feature  of  the  pro- 
gramme suggested  by  the  Research  Team  was  that  there  should  be 
"warranty  advisory  committees" — bodies  that  were  familiar  with  the 
conditions  in  a  particular  industry  and  the  experience  of  the  consumers 
with  the  products  of  that  industry.  These  advisory  committees  could 
provide  a  feedback  of  information  and  remedial  proposals  to  those 
charged  with  the  responsibility  of  administering  the  provincial  consumer 
protection  programme.  The  Commission  concurs  with  this  suggestion 
and  therefore  recommends  that  certain  of  the  arbitration  committees 
should  also  be  designated  as  warranty  advisory  committees.  One 
such  committee  should  be  designated  for  each  major  segment  of 
Ontario's  consumer  industries.  A  warranty  advisory  committee,  under 
the  direction  of  the  Consumer  Protection  Bureau,  should  have  the 
responsibility  for  employing  its  empirical  knowledge  about  its  spe- 
cialized area  to  attempt  to  work  out  satisfactory  warranty  standards 
with  the  industries  in  question,  to  evaluate  product  performance,  to 
assess  the  adequacy  of  service  and  repair  facilities  provided  by  the 
industry,  and  to  advise  the  Bureau  about  all  aspects  of  the  industries 
in  question  that  relate  to  warranties  and  consumer  protection.  The 
warranty  advisory  committees  should  be  required  to  report  on  their 
activities  and  recommendations  on  a  regular  basis. 

C.    REFERENCE  TO  THE  COMMERCIAL  REGISTRATION  APPEAL  TRIBUNAL 

Where  the  parties  do  not  agree  to  arbitration  or,  notwithstanding 
such  agreement,  the  matter  is  of  such  a  nature  that  a  more  formal 
hearing  is  appropriate,  the  Commission  recommends  that  the  Consumer 
Protection  Bureau  should  have  the  power  to  refer  the  issue  to  the 
Commercial  Registration  Appeal  Tribunal  of  the  Department  of  Finan- 
cial and  Commercial  Affairs.25 

The  Tribunal  should  be  governed  by  the  provisions  of  The  Statutory 
Powers  Procedure  Act,  1971,26  with  power  to  require  witnesses  to 
appear,  compel  production  of  documents  and  do  all  other  things 
necessary  for  a  full  and  fair  hearing.  It  should  have  jurisdiction 
to  inquire  into  and  determine  whether  there  has  been  a  violation  of 
The   Consumer  Products    Warranties   Act,   and   to   assess   the   quantum 

25 Established  by  section  7  of  The  Department  of  Financial  and  Commercial  Affairs  Act, 

R.S.O.  1970,  c.  113. 
26The  Statutory  Powers  Procedure  Act,  1971,  Stat.  Ont.  1971,  c.  47. 
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of  the  loss  to  the  complainant,  as  a  matter  of  restitution,  caused  by 
the  breach.  If  the  Tribunal  finds  the  complaint  justified,  it  should 
have  power  to : 

a.  make  an  order  for  restitution  (but  not  for  general  damages) 
in  favour  of  the  complainant ;  and 

b.  make  an  order  that  the  respondent  cease  and  desist  from 
the  violation  of  the  particular  provisions  of  the  Act  identified 
by  the  Tribunal. 

These  orders  should  have  the  same  effect  as  an  order  of  the  Supreme 
Court,  and  should  be  capable  of  being  filed  and  enforced  in  the  same 
way  as  a  consent  order  issued  by  the  Consumer  Protection  Bureau,  as 
described  above. 

Proceeding  to  obtain  a  remedy  through  the  Tribunal  should  bar 
the  complainant  from  subsequently  bringing  suit  in  the  same  matter  or 
cause  before  a  court.  A  complainant  whose  losses  cannot  be  redressed 
satisfactorily  by  a  restitutionary  order  should  proceed  in  the  ordinary 
manner  through  the  courts  in  the  first  instance. 

d.  PRODUCT  TESTING   AND   PERFORMANCE   EVALUATION27 

A  major  portion  of  the  work  of  the  consumer  protection  programme 
proposed  herein  will  involve  products  that  are  unsafe,  unreliable, 
lacking  in  durability,  or  which  otherwise  fail  to  perform  up  to  the 
standards  that  might  reasonably  be  expected  by  a  purchaser.  Were 
this  not  so,  there  would  be  little  need  for  such  a  programme  in  the  first 
place.  The  Commission  agrees  with  the  Research  Team  that  the  hiring 
of  technical  specialists  by  the  Consumer  Protection  Bureau  and  the  use 
of  existing  public  scientific  facilities  should  be  a  part  of  the  consumer 
protection  programme  in  Ontario. 

The  cost  of  unsafe  or  defective  goods  is  now  borne  by  the  public 
as  individual  consumers.  In  effect,  each  purchaser  now  conducts  his 
own  product  tests  and  performance  evaluation,  often  at  considerable 
personal  expense.  Objective  and  scientific  product  analysis  done  by  the 
Consumer  Protection  Bureau  could  not  only  support  the  work  of  the 
committees  in  their  arbitral  and  advisory  roles,  but  could  also  reduce 
the  individual  costs  now  experienced  by  great  numbers  of  consumers 
across  the  province.  The  work  of  the  Consumers  Union  in  the  United 
States  is  a  good  example  of  what  can  be  done  along  these  lines.  The 
Commission  therefore  recommends  that  a  programme  of  product  testing 
and  performance  evaluation  be  established  under  The  Consumer 
Protection  Bureau  Act  as  a.  function  of  the  Bureau. 

e.  PUBLICITY 

The  Research  Team  was  emphatic  in  its  belief  that  wide  publicity 
should  be  given  to  all  aspects  of  the  provincial  consumer  protection 
programme.      We   agree   that   this  would  not   only  be  necessary,   but 


27 The  Research  Team  of  the  Warranties  and  Guarantees  Project  prepared  a  useful  study 
of  existing  public  and  private  programmes  for  the  testing  of  consumer  products,  and 
included  several  suggestions  that  should  be  of  value  in  developing  new  policies  in 
this  area.  This  material  is  appended  to  this  report  under  the  heading  "The  Role  for 
Consumer  Product  Testing  Programmes". 
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would  also  be  a  highly  effective  means  for  ensuring  the  success  of  the 
measures  recommended  in  this  report.  The  Commission  therefore 
recommends  that  the  means  be  provided  to  the  Consumer  Protection 
Bureau  to  engage  in  a  vigorous  and  continuing  public  information 
programme  across  the  province.  This  should  include  regular  publication 
of  an  account  of  the  activities  of  the  Bureau  and  digests  of  important 
cases  dealt  with  by  mediation,  arbitration  or  consent  orders.  Such  a 
publication  should  also  include  reports  of  cases  of  violations  of  The 
Consumer  Products  Warranties  Act  prosecuted  by  the  Bureau  under  the 
direction  of  the  Attorney  General,  warranty  cases  referred  to  the  courts 
by  the  Lieutenant  Governor  in  Council  under  the  procedure  described 
earlier  in  this  chapter,  cases  arising  under  The  Consumer  Products 
Warranties  Act  that  are  dealt  with  by  the  Commercial  Registration 
Appeal  Tribunal,  and  reports  of  the  activities  and  recommendations 
of  the  Warranty  Advisory  Committees. 

Recommendations 
The  Commission  recommends  that : 

1.  The  Consumer  Protection  Bureau  Act  should  provide  that  the 
Consumer  Protection  Bureau  has  the  duty,  in  appropriate  cases, 
to  request  that  the  Attorney  General  seek  to  initiate  proceedings 
to  refer  any  matter  with  respect  to  a  warranty  complaint  to  the 
courts  under  the  provisions  of  The  Constitutional  Questions  Act. 

2.  The  proposed  Consumer  Products  Warranties  Act  should  contain 
a  section  under  which  a  reference  as  described  in  recommendation  1 , 
above,  in  respect  of  a  matter  arising  under  the  proposed  Act,  is 
specifically  authorized.     Such  a  section  might  read  as  follows: 

The  Lieutenant  Governor  in  Council  may  refer  to  the  Court  of 
Appeal  or  to  a  judge  of  the  Supreme  Court  for  hearing  and 
consideration  any  matter  arising  under  or  in  connection  with 
this  Act  that  he  thinks  fit,  and  the  court  or  judge  shall 
thereupon  hear  and  consider  the  matter  so  referred. 

3.  The  Consumer  Protection  Bureau  Act  should  provide  that,  in  addition 
to  the  existing  powers  of  the  Bureau,  it  has  the  power: 

a.  to  mediate  consumer  disputes ; 

b.  with  the  consent  of  the  parties,  to  initiate  arbitration  in 
consumer  disputes,  if  mediation  fails ; 

c.  in  appropriate  cases,  under  the  direction  of  the  Attorney 
General,  to  prosecute  any  violation  of  The  Consumer  Products 

Warranties  Act; 

d.  as  an  alternative  to  prosecution,  with  the  consent  of  the 
respondent,  to  issue  a  cease  and  desist  order  covering  the 
practice  or  behaviour  which  has  been  the  subject  matter  of 
the  complaint ;  and 

e.  where  the  parties  do  not  agree  to  arbitration  or,  notwithstanding 
such  agreement,  the  matter  is  of  such  a  nature  that  a  more 
formal  hearing  is  appropriate,  to  refer  the  issue  to  the  Commercial 
Registration  Appeal  Tribunal  of  the  Department  of  Financial 
and  Commercial  Affairs. 
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4.  The  Consumer  Protection  Bureau  Act  should  provide  for  the  establish- 
ment of  arbitration  machinery  for  carrying  out  recommendation 
3.  b.,  above,  consisting  initially  of  a  single  individual  from  or 
designated  by  the  Consumer  Protection  Bureau  in  Toronto  and  from 
or  designated  by  each  Bureau  branch  office. 

5.  Once  the  basic  arbitration  machinery  is  operating  as  described  in 
recommendation  4,  above,  arbitration  committees  should  be  estab- 
lished in  those  centres  and  for  those  consumer  industries  where 
the  volume  of  business  and  necessity  for  specialization  justify 
this  step. 

6.  Arbitration  committees  should  be  established  for  particular  sectors 
of  the  consumer  industries,  and  should  consist  of  three  persons,  one 
of  whom  is  from  the  industry  in  question,  one  of  whom  is  a  member 
of  the  consuming  public  and  one  of  whom  is  an  independent  pro- 
fessional person,  although  not  necessarily  a  lawyer. 

7.  The  fee  payable  to  the  arbitrator  or  arbitration  committee  should 
be  borne  by  the  Consumer  Protection  Bureau. 

8.  Certain  of  the  arbitration  committees  should  also  be  designated  as 
warranty  advisory  committees,  with  one  such  committee  for  each 
major  segment  of  Ontario's  consumer  industries,  with  responsibility, 
under  the  direction  of  the  Consumer  Protection  Bureau : 

a.  to  employ  empirical  knowledge  about  the  specialized  area 
dealt  with  by  the  committee  to  attempt  to  work  out  satisfactory 
warranty  standards  with  the  industries  in  question ; 

b.  to  evaluate  product  performance ; 

c.  to  assess  the  adequacy  of  service  and  repair  facilities  provided 
by  the  industry ;  and 

d.  to  advise  the  Bureau  about  all  aspects  of  the  industries 
in  question  that  relate  to  warranties  and  consumer  protection. 

9.  The  Commercial  Registration  Appeal  Tribunal  should  have  jurisdic- 
tion, upon  reference  of  a  matter  from  the  Consumer  Protection 
Bureau,  to  inquire  into  and  determine  whether  there  has  been  a 
violation  of  The  Consumer  Products  Warranties  Act,  and  to  assess  the 
quantum  of  the  loss  to  the  complainant,  as  a  matter  of  restitution, 
caused  by  the  breach. 

10.  In  a  hearing  of  a  matter  pursuant  to  recommendation  9,  above,  the 
Commercial  Registration  Appeal  Tribunal  should  be  governed  by 
the  provisions  of  The  Statutory  Powers  Procedure  Act,  1971,  with 
power  to  require  witnesses  to  appear,  to  compel  production  of 
documents,  and  to  do  all  other  things  necessary  for  a  full  and  fair 
hearing. 

11.  If  the  Commercial  Registration  Appeal  Tribunal  finds  a  complaint 
referred  to  it  pursuant  to  recommendation  3.  e.,  above,  to  be 
justified,  it  should  have  power  to : 

a.  make  an  order  for  restitution  (but  not  for  general  damages)  in 
favour  of  the  complainant ;  and 

b.  make  an  order  that  the  respondent  cease  and  desist  from  the 
violation  of  the  particular  provisions  of  The  Consumer  Products 
Warranties  Act  identified  by  the  Tribunal. 
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12.  Where  the  Consumer  Protection  Bureau,  with  the  consent  of  the 
respondent,  issues  a  cease  and  desist  order  in  accordance  with 
recommendation  3.  d.,  above,  or  where  the  Commercial  Registration 
Appeal  Tribunal  issues  an  order  pursuant  to  recommendation  11, 
above,  such  an  order  should  be  filed  in  the  office  of  the  Registrar 
of  the  Supreme  Court,  whereupon  this  order  should  be  entered  in 
the  same  way  as  a  judgment  or  order  of  that  court  and  be 
enforceable  as  such. 

13.  The  Consumer  Protection  Bureau  Act  should  provide  that  the  estab- 
lishment and  execution  of  a  programme  of  consumer  product  testing 
and  performance  evaluation  should  be  a  function  of  the  Bureau. 

14.  Means  should  be  provided  to  the  Consumer  Protection  Bureau  to 
engage  in  a  vigorous  and  continuing  public  information  programme, 
including  regular  publication  of : 

a.  an  account  of  the  activities  of  the  Bureau; 

b.  digests  of  important  cases  dealt  with  by  mediation,  arbitration 
or  consent  orders; 

c.  reports  of  cases  of  violations  of  The  Consumer  Products  War- 
ranties Act  prosecuted  by  the  Bureau  under  the  direction  of  the 
Attorney  General; 

d.  reports  of  warranty  cases  referred  to  the  courts  by  the  Lieu- 
tenant Governor  in  Council  pursuant  to  recommendations  1 
and  2,  above; 

e.  reports  of  cases  arising  under  The  Consumer  Products  Warranties 
Act  that  are  dealt  with  by  the  Commercial  Registration  Appeal 
Tribunal;  and 

f.  reports  of  the  activities  and  recommendations  of  the  Warranty 
Advisory  Committees. 


CHAPTER  9 


CONSUMER  WARRANTIES  AND 
PUBLIC  STANDARDS 


1.     Introduction 


Analysis  of  statutes  in  Canada  will  reveal  little  apparent  connection 
between  direct  activity  by  the  state  and  consumer  product  warranties 
and  guarantees.  The  general  official  inclination  is  to  leave  purchasing 
decisions,  selling  practices  and  their  contractual  form  very  largely  to 
the  parties  themselves  to  determine.  Exceptions  do  occur  on  occasion, 
as  in  the  Ontario  requirement  that  a  Certificate  of  Mechanical  Fitness 
must  be  given  to  a  purchaser  by  every  dealer  in  used  motor  vehicles 
before  the  parties  enter  into  a  contract  of  sale. 

Yet,  we  will  find  a  surprisingly  wide  range  of  governmental  regu- 
lation and  control  having  an  indirect  impact  on  our  immediate  subject 
of  guarantees  and  warranties.  We  propose  to  identify  these  instances 
of  influence  and  assess  their  contribution  to  such  consumer  product 
phenomena  as  safety,  durability,  performance  and  after-purchase  service. 

Since  the  earliest  days  of  market  economies,  merchant  groups, 
consumers  in  general,  and  public  authorities  have  supported  laws  affect- 
ing such  questions  as  weights  and  measures,  the  marking  of  precious 
metals,  and  the  grading  of  food  and  drink.1  The  direct  purposes  served 
might  be  several-fold:  public  health  and  hygiene,  the  prevention  of 
fraud  and  deception,  the  protection  of  local  business  or  labour  interests, 
and  so  on.  Our  food  and  drug  laws,2  some  of  which  predate  Con- 
federation, for  instance,  have  directly  influenced  quality  controls  by 
processors  and  manufacturers  and  packaging  and  advertising  practices 
by  distributors. 

Business  licensing  or  registration  schemes  may  perform  an  important 
filtering  function  by  refusing  entry  to  a  retail  or  service  line  of  activity 
where  the  applicant's  presence  would  clearly  not  be  in  the  public  interest. 
Very  recently,  in  this  connection,  the  Metropolitan  Toronto  Licensing 
Commission  sought  permission  to  license  television  repairmen  and  drive- 
way paving  contractors.3  It  was  the  Licensing  Commission's  view  that 
in  granting  business  licences  to  individual  businesses  in  these  two  groups, 
they  would  thereby  be  able  to  screen  out  the  dishonest  and  the  least 
scrupulous  and  in  the  case  of  those  licensed,  to  maintain  a  surveillance 
of  their  service  record  to  the  public.  It  is  interesting  to  note  this 
request  for  a  broader  jurisdiction  even  though  both  television  repairmen 
and  driveway  paving  contractors  would  already  appear  to  be  subject 
to  the  registration  requirements  of  the  itinerant  seller  provisions  of 
The  Consumer  Protection  Act} 


1Legget,  Standards  in  Canada  (1970),  pp.  13-22. 

2See  generally,  Chapman,  Federal  Statutes  Relating  to  Food  and  Drugs  in  Consumer 

and  the  Law  in  Canada  (ed.  Neilson,  1970),  at  pp.  362-369. 
^Toronto  Star,  September  23,  1971,  at  p.  69. 
4R.S.O.  1970,  c.  82,  as  am.  s.  4.    Some  paving  contractors  have  questioned  their  inclusion 

as  "itinerant"  sellers  but  the  interpretation  has  apparently  not  been  tested  to  date. 

[124] 
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On  another  front,  product  changes  compelled  by  new  safety  laws 
may  yield  benefits  for  the  consumer  in  terms  of  more  durable  components, 
more  demanding  performance  standards  and  increased  user  safety. 
Thus  first  federal  safety  standards  for  snowmobiles  were  "intended  to 
reduce  noise,  protect  riders,  increase  night  visibility  and  improve  the 
transport  of  the  vehicles  over  roads".5  Obviously,  product  safety  laws 
directly  affect  manufacturing,  distributing  and  servicing  considerations 
— and  necessarily,  in  varying  degrees,  the  incidence  of  consumer  satis- 
faction with  performance  standards  and  service  capacities.  We  shall 
consider  this  question  in  more  detail  in  this  chapter. 

Our  premise  may  be  stated  shortly.  To  the  extent  that  public  law 
is  responsive  to  consumer  expectations  and  commercial  realities,  it  will 
tend  to  foster  a  market  mix  destined  to  minimize  buyer  disappointment 
and  the  potential  for  dispute.  The  law's  function  here  is  primarily 
of  a  supportive  and  prophylactic  nature,  tending  to  police  mass  advertis- 
ing, to  enhance  shopper  awareness,  to  protect  health  and  safety,  and  to 
improve  after-purchase  service.  We  are  thus  concerned  with  the  question 
of  how  and  to  what  extent  public  standards  and  regulation  materially 
affect  producing,  marketing  and  purchasing  decisions,  with  particular 
reference  to  product  performance  and  consumer  satisfaction.  In  keeping 
with  the  thrust  of  the  preceding  chapters,  we  will  confine  most  of  our 
attention  to  a  limited  number  of  durable  goods  for  consumers,  principally 
automobiles  and  home  appliances. 

Two  particular  areas  of  analysis  will  be  considered  in  this  chapter: 

(1)  The  regulation  and  prohibition  of  deceptive  trade  practices;  and 

(2)  The  development  of  product  safety  and  performance  requirements. 

Two  other  related  areas  are  dealt  with  in  the  Appendices  to  this 
report : 

(1)  The  role  for  product  testing  programmes;  and 

(2)  The  governmental  role  in  activities  affecting  product  service,  repairs 
and  maintenance. 

2.     The  Regulation  of  Deceptive  Trade  Practices 

A  variety  of  statutes,  particularly  in  recent  years,6  attests  to 
vigorous  public  interest  in  curtailing  deceptive  selling  and  marketing 
practices  directed  to  the  consumer.  The  recent  vintage  of  many  of  the 
relevant  statutory  citations  ought  not  to  obscure,  however,  the  long 
standing  application  of  such  measures  as  the  federal  Food  and  Drugs  Act1 
to  the  problem  area.    In  its  regulation  of  foods  and  drugs  this  Act  and  its 

5 Ministry  of  Transport  Press  Release  72-70,  November  13,  1970,  referring  to  new 
Regulations  pursuant  to  the  Motor  Vehicle  Safety  Act,  R.S.C.  1970,  1st,  supp.,  c.  26. 

6 E.g.,  The  Consumer  Protection  Act,  supra  note  4;  The  Consumer  Packaging  and  Labelling 
Act,  Stat.  Can.  1970-71,  c.  41;  The  Motor  Vehicle  Dealers  Act,  R.S.O.  1970,  c.  475. 
[Chapter  475,  R.S.O.  1970  was  titled  The  Used  Car  Dealers  Act  until  the  name  was 
retroactively  changed  to  The  Motor  Vehicle  Dealers  Act  by  Stat.  Ont.  1971,  c.  21. 
The  latter  title  is  hereafter  employed  in  this  chapter  for  citations  to  chapter  475, 
R.S.O.  1970.  For  clarity,  a  note  of  this  change  is  included  in  each  subsequent 
citation.] 

7R.S.C.  1970,  c.  F-27. 
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predecessors  for  over  a  century  have  pointed  the  way  to  an  expansive 
definition  of  the  market  practices  to  be  proscribed.  In  respect  of  food, 
section  5  (1)  declares: 

No  person  shall  label,  package,  treat,  process,  sell  or  advertise 
any  food  in  a  manner  that  is  false,  misleading  or  deceptive  or 
is  likely  to  create  an  erroneous  impression  regarding  its 
character,  value,  quantity,  composition,  merit  or  safety. 

Under  the  present  Act,  "food"  includes  any  article  manufactured, 
sold  or  represented  for  use  as  food  or  drink  for  human  consumption. 
Without  delving  into  the  myriad  of  regulations  which  give  the  statute  its 
operational  life,  it  is  relevant  to  note  that  an  active  pre-clearance 
programme  has  been  established  to  "vet"  food  and  drug  advertisements.8 
While  clearance  does  not  confer  immunity  from  prosecution  under  the 
general  misleading  advertising  laws,  in  practice  the  question  of  conflict 
does  not  arise.  The  point  to  remember  is  that  in  the  interests  of 
consumer  safety  and  health,  the  promotion  of  foodstuffs  and  drugs  in 
very  large  measure  must  first  clear  a  government  inspection  hurdle  before 
it  reaches  the  public. 

Indeed,  the  magnitude  of  pre-clearance  programmes  for  advertise- 
ments of  all  consumer  goods  and  services  is  frequently  overlooked. 
Either  of  a  voluntary  nature,  or  mandatory  by  regulation,  such  pro- 
cedures are  conducted  by  the  Food  and  Drug  Directorate  of  the  Depart- 
ment of  National  Health  and  Welfare,  the  Canadian  Broadcasting 
Corporation  and  informally,  by  the  Director  of  Investigation  and 
Research  under  the  Combines  Investigation  Act.9  Although  quantitative 
analysis  is  lacking,  it  is  fair  to  suggest  that  there  is  already  very 
substantial  official  surveillance  of  advertising  campaigns  associated  with 
broad  product  categories,  at  least  at  the  level  of  the  national  market. 

This  brief  glimpse  at  pre-clearance  systems  does  underline  another 
feature  of  legislative  inroads  against  questionable  trade  practices: 
their  compartmentalized,  ad  hoc  development.  Although  the  ill  to  be 
cured  is  conceptually  identical,  the  specific  prohibitions  evolved  almost  by 
product  category. 

As  may  be  expected,  the  first  public  concern  is  with  protecting 
health  and  safety,  and  hence  the  ambit  of  the  Food  and  Drugs  Act. 
Section  37  of  the  Combines  Investigation  Act,10  while  it  has  evolved  into  a 
more  generally  applicable  power  to  police  misleading  advertisements, 
began  as  an  answer  to  fraudulent  practices  in  Western  real  estate 
dealings.  Smaller  retailers  and  some  consumer  groups  were  largely 
responsible  for  the  1960  federal  enactment  attacking  misleading  price 
representations.11      In    1966,    Ontario   in   its   Consumer   Protection   Act 

8See  Food  and  Drug  Directorate,  Guide  for  Manufacturers  and  Advertisers  (1961);  see 
also  the  discussion  in  Cohen,  The  Regulation  of  Misleading  Advertising  in  Canada:  A 
Comparative  Approach  (Canadian  Consumer  Council,  1970)  at  pp.  45-46. 

9<  ohen,  supra  footnote  8,  at  pp.  25-27;  Chapman,  supra  footnote  2;  and  Annual  Report 
(for  year  ended  March  31,  1971),  Director  of  Investigation  and  Research,  Combines 
Investigation  Act,  at  p.  10. 

10R.S.C.  1970,  c.  C-23. 

11  Id.,  s.  36.     See  Restrictive  Trade  Practices  in  Canada  (ed.  Skeoch,  1966),  at  pp.  2-20. 
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adopted  the  first  version  of  a  measure  to  grant  a  cease  and  desist 
power  against  "false,  misleading  or  deceptive  statements  in  any 
advertisement,  circular,  pamphlet  or  similar  material"  made  by  a  "seller" 
or  "lender"  as  defined.12  And  similarily  defined  regulatory  powers  are 
also  granted  to  the  Registrar  of  Motor  Vehicle  Dealers  in  the  Consumer 
Protection  Division  of  the  Department  of  Financial  and  Commercial 
Affairs.13 

The  precedent  of  the  Food  and  Drugs  Act  is  strongly  suggested 
in  recent  federal  initiatives  against  deceptive  trade  practices  both  with 
respect  to  their  attention  to  very  specific  products  or  practices  and  the 
expansive  definition  of  practices  affected. 

In  common  with  the  thrust  of  the  Textile  Labelling  Act  of  1970, 14 
the  Consumer  Packaging  and  Labelling  Act  of  1971,  includes  in  its 
definition  of  a  "false  or  misleading  representation"  .15 

any  description  or  illustration  of  the  type,  quality,  per- 
formance, function,  origin  or  method  of  manufacture  or 
production  of  a  prepackaged  product  that  may  reasonably  be 
regarded  as  likely  to  deceive  a  consumer  as  to  the  matter  so 
described  or  illustrated. 

Most  recently,  in  Bill  C-256,  the  Competition  Act,  given  first 
reading  on  June  29,  1971,  there  is  further  evidence  of  these  federal 
developments.  While  the  bill  contains  a  general  prohibition  against 
misleading  representation  to  the  public  for  the  purpose  of  promoting 
"any  business  interest"  or  the  "supply  or  use  of  a  commodity  or  service",16 
its  primary  emphasis  is  to  zero  in  on  very  particular  forms  of  misleading 
representations  such  as  discount  pricing,  referral  plans,  promotional 
contests,  the  use  of  testimonials,  and  "bait  and  switch"  selling.17 

Of  considerable  interest  are  the  provisions  of  section  20  (1) 
prohibiting  representations  to  the  public, 

(b)  .   .   .  as   to   the    performance,    efficacy   or   length   of   life   of   a 
commodity  or  service  that  is  not  based  upon  a  reasonable  test ; 

and 

(c)  ...   in  a  form  that  purports  to  be — 

(i)  a  warranty  or  guarantee  of  a  commodity  or  service,  or 

(ii)  a  promise  to  replace,  maintain  or  repair  a  commodity  or  any 
part  thereof  or  to  repeat  or  continue  a  service  until  it   has 


12Now  R.S.O.  1970,  c.  82,  s  47,  as  amended  by  The  Civil  Rights  Statute  Law  Amendment  Act, 

1971,  Stat.  Ont.  1971,  c.  50,  s.  23. 
13 E.g.,   The  Motor   Vehicle  Dealers  Act,  supra  footnote  6,  s.  30,  as  amended  by   The 

Civil  Rights  Statute  l.au    Amendment  Act,  1971.  s.  85  (8),  Stat.  Ont.   1971,  c.  50. 
14R.S.C.  1970,  1st  Supp.  c.  46. 
15Stat.  Can.  1970-71,  c    41,  s.  7  (2)  (c). 
16Bill  C-256  (1971),  s.  20  (1). 
"Id.,  ss.  21-26. 
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achieved  a  specific  result  if  such  form  of  purported  warranty 
or  guarantee  or  promise  is  misleading  or  if  there  is  no  reason- 
able prospect  that  it  will  be  carried  out. 

The  provision  in  (b)  is  very  similar  to  section  37  (1)  of  the  present 
Combines  Investigation  Act18  (which  would  be  repealed  if  Bill  C-256  were 
to  be  enacted)19  whereas  the  terms  in  (c)  are  new  and  attest  to  the 
increasing  relevance  of  warranties  and  guarantees  in  modern  marketing 
programmes.  As  in  the  Ontario  Consumer  Protection  Act,20  no  attempt 
is  made  to  define  either  "warranty"  or  "guarantee".  Under  section 
31  (1)  (/)  of  the  Ontario  measure,  all  executory  contracts  as  defined 
under  Part  II  of  the  Act  are  to  contain  (among  other  things) : 

any  warranty  or  guarantee  applying  to  the  goods  or  services 
and,  where  there  is  no  warranty  or  guarantee,  a  statement 
to  this  effect ; 

failing    which,    the    contract    is    "not    binding"    on    the    buyer.      By 
regulation,21  the  requirement  of  disclosure  is  restricted  to : 

a  warranty  or  guarantee  that  is  enforceable  by  a  buyer  against 
a  seller. 

This  restriction  to  the  immediate  buyer  and  seller  is  absent  in 
the  proposed  Competition  Act  provisions.  Where  the  "form  of  pur- 
ported warranty  or  guarantee  or  promise  is  misleading  or  if  there  is 
no  reasonable  prospect  that  it  will  be  carried  out"  then  the  practice 
is  in  violation  of  the  Act  provided  there  has  been  a  "representation 
to  the  public".22  The  range  of  possible  accused  within  the  marketing 
and  production  chain  is  simply  left  open.  The  widest  possible  ambit 
is  left  by  the  incorporation  of  direct  or  indirect  promotion  of  "the 
supply  or  use  of  a  commodity  or  service  .  .  .  or  .  .  .  any  business  interest, 
by  any  means  whatsoever".23 

A  close  parallel  is  found  in  the  Consumer  Packaging  and  Labelling 
Act,2*  discussed  briefly  above.  The  retailer  of  prepackaged  products 
is  expressly  included  as  being  a  responsible  party  under  the  Act, 
regardless  of  his  frequent  ignorance  of  or  inability  to  affect  the 
representations  on  labels,  packages  and  containers  found  on  his  shelves.25 

The  possibilities  of  prosecution  in  the  area  of  misleading  warranties, 
guarantees  and  service  representations  are  further  extended  by  the 
selling  situations  expressly  deemed  to  include  a  "representation  to  the 
public".     By  section  20  (2),  such  representations  include  those  made 

18 Formerly  s.  306  in  the  Criminal  Code  and  transferred  to  the  Combines  Investigation  Act 
by  Stat.  Can.  1968-69,  c.  38. 


l9Supra  footnote  16,  s.  102. 

20Supra  footnote  4. 

21R.R.O.  1970,  Reg.  128,  s.  1  (2). 

22 Supra  footnote  16,  s.  20  (1)  (c). 

2ZId.,  s.  20  (1). 

2iSupra  footnote  6. 

25 


Id.,  s.  2  (d). 
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on  labels,  packages,  containers  and  any  "in-store  or  other  point-of- 
purchase  display".  Also  included,  and  clearly  having  direct  reference  to 
warranties  or  guarantees  are  those  representations  "expressed  on  any- 
thing attached  to,  inserted  in  or  accompanying  a  commodity  offered  or 
displayed  for  sale,  its  wrapper  or  container.  .  .  ".26 

That  Bill  C-256  looks  to  both  manufacturer  and  retailer  is  borne 
out  by  the  language  that  each  of  the  foregoing  representations  are 
deemed  "to  have  been  made  by,  in  addition  to  any  person  otherwise 
responsible  therefor,  any  person  who  offers  or  displays  the  commodity 
for  sale  or  exhibits  the  display".27 

Moreover,  it  is  intended  that  representations  made  in  the  sales 
pitch  are  to  be  deemed  to  be  "representations  to  the  public",  provided 
they  are  made  to  "persons  as  ultimate  users"  and  "in  the  course  of 
in-store,  door-to-door  or  telephone  selling".28  The  inclusion  of  sales- 
men's representations  could  have  immense  repercussions  in  the  retail 
trade,  particularly  in  such  lines  as  automobiles  and  carpets  where 
frequent  complaints  are  voiced  as  to  the  disparity  between  sales  talk 
and  product  performance. 

If  proceedings  are  taken  against  the  representor (s),  and  a  con- 
viction obtained,  Bill  C-256  in  section  80  (1)  would  allow  a  consumer, 
for  instance,  who  proves  "loss  or  damage  as  a  result  of  the  act  or 
neglect  that  gave  rise  to  the  conviction"  to  be  awarded  double 
damages  by  the  convicting  court.  This  would  appear  to  be  an 
available  remedy  provided  only  that  there  has  been  a  conviction  and 
the  complainant  successfully  connects  the  proof  of  his  loss  or  damage 
to  the  representation  giving  rise  to  the  conviction.  Neither  excep- 
tions nor  qualifications  are  made  for  other  aspects  of  the  transaction 
such  as  the  terms  of  the  contract  employed,  privity,  compliance 
with  provincial  consumer  statutes,  and  so  on. 

The  capacity  to  apply  for  private  compensation  caused  by  violation 
of  a  public  standard  is  granted  on  a  second  front  by  section  55  of 
Bill  C-256.  The  section  would  empower  a  consumer,  for  example, 
"who  suffered  loss  or  damage"  as  a  result,  among  other  things,  of 
a  "violation"  of  the  misleading  advertising  provisions  to  recover 
double  the  amount  of  proven  loss  or  damage  from  the  violator  by  civil 
suit.  While  the  task  of  recovery  is  lightened  if  one  is  able  to  point 
to  a  conviction,  it  is  clear  from  the  language  of  the  section  that 
a  consumer  would  be  free,  in  effect,  to  enforce  the  Act  privately  by 
having  the  court  find  a  "violation",  thereby  enabling  him  to  press 
his  civil  claim  for  double  damages.  In  other  words,  a  recorded 
conviction  involving  the  trade  practice  complained  of  is  not  a  condi- 
tion precedent  to  private  recovery. 

The  proposed  Act  would  not  provide  for  a  minimum  recovery  level 
either  under  section  55  or  section  80,  which  leads  to  the  possibility, 


26 Supra  footnote  16,  s.  20  (2)  (b). 
2Ud.,s.  20(2). 


'Id.,  s.  20  (2)  (d). 


130 

even  with  the  double  damages  standard,  that  consumer  actions  based 
on  deceptive  warranty  advertisements  for  example,  will  be  few  and 
far  between.  The  reason  is  simple  and  one  that  we  discussed  in  chapter 
8,  above:  buyer  dissatisfaction,  inconvenience  and  frustration  loom 
large  on  the  shopping  horizon  but  the  sums  involved  all  too  frequently 
render  it  unlikely,  even  with  the  prospect  of  double  damages,  that 
individual  consumers  will  press  their  claims.  This  is  not  to  write  off  the 
potential  impact  of  the  private  recovery  provisions  in  Bill  C-256,29 
but  rather  to  place  their  likely  daily  influence  in  a  more  realistic 
niche. 

The  Research  Team  suggested  that  the  class  action  and  allowing 
the  Consumer  Protection  Bureau  to  present  claims  on  behalf  of 
consumers  under  section  80  or  section  55  might  be  two  ways  of 
increasing  the  efficacy  of  Bill  C-256,  if  it  is  enacted  in  its  present 
form  by  Parliament.  The  Commission  has  already  presented  its  view  of 
the  problems  and  limitations  of  the  class  action.30  As  for  the  idea 
that  the  Bureau  might  press  the  claim  of  an  individual  consumer  under 
the  Competition  Act,  we  can  only  say  that  while  this  is  not  at 
present  within  the  scope  of  the  expanded  functions  of  the  Bureau 
as  recommended  in  chapter  8  of  this  report,  it  is  one  of  a  range 
of  alternatives  that  would  be  open  if  the  Competition  Act  proves  to  be 
inefficacious.  The  responsibility,  however,  for  defining  the  goals  of 
the  Competition  Act,  and  for  ensuring  that  those  goals  are  capable  of 
being  met,  rests  with  Parliament  and  not  with  the  Ontario  Legislature. 
We  are  therefore  unwilling  at  this  time  to  make  legislative  proposals 
based  upon  the  assumption  that  certain  portions  of  the  Act  as  it 
might  eventually  appear  when  passed  by  Parliament,  will  be  in 
some  way  deficient. 

Bill  C-256,  as  noted,  has  received  first  reading  only.  It  is  pos- 
sible that  up  to  two  years  and  more  than  a  few  redrafting  conferences 
will  likely  elapse  before  it  becomes  law.31  Nonetheless,  rather  extensive 
reference  to  its  provisions  has  been  made  since  they  have  very  direct 
and  significant  impact  on  developments  in  the  field  of  private  law. 
The  specificity  of  the  Bill's  application  to  warranties  and  guarantees 
and  the  concomitant  capacities  for  private  redress  are  particularly 
to  be  kept  in  mind. 

The  regulatory  powers  given  provincial  consumer  protection  agencies 
are  our  final  area  of  analysis  in  this  part.  Here  we  are  thinking 
particularly  of  the  activities  of  the  Registrar  of  the  Consumer  Protec- 
tion Bureau  and  the  Registrar  of  Motor  Vehicle  Dealers  in  relation 
to  the  control  of  questionable  trade  practices  in  warranties  and 
guarantees. 


29The  Canadian  Consumer  Council,  a  citizens'  advisory  group  to  the  Minister  of  Con- 
sumer and  Corporate  Affairs,  has  endorsed  the  principle  of  double  damages,  inter  alia, 
in  a  Report  made  on  September  26,  1971   (mimeograph,  Box  94,  Ottawa). 

30See  section  1.  d.,  chapter  8,  supra. 

31  The  Research  Team  expressed  the  view  that  some  of  the  delay  might  be  attributable 
to  possible  constitutional  difficulties  with  certain  parts  of  the  Bill,  particularly  with 
reference  to  the  establishment  of  a  Competitive  Practices  Tribunal  and  the  powers  to 
be  granted  to  that  body. 
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Each  official  has  the  power  to  issue  a  formal  cease  and  desist 
order : 32 

where  the  Registrar  believes  on  reasonable  and  probable 
grounds  that  a  seller  or  lender  [or  used  car  dealer]  is  making 
false,  misleading  or  deceptive  statements  in  any  advertise- 
ment, circular,  pamphlet  or  similar  material    .... 

Since  both  statutes  are  concerned  with  regulation  of  specific 
sectors  of  retailing,  neither  empowers  the  Registrar  to  proceed  against 
statements  made  by  manufacturers  or  distributors.  Although  perti- 
nent statistics  are  lacking,  it  would  appear  that  the  procedure  has 
been  employed  quite  regularly  by  the  Registrar  of  Motor  Vehicle 
Dealers,  and  with  some  success  in  curtailing  deceptive  representations  of 
"warranty"  benefits,  both  in  newspaper  and  point-of-sale  advertise- 
ments.33 In  some  cases,  the  threat  of  an  order  of  cessation  proves  to 
be  sufficient  to  convince  the  retailer  to  conform  with  statutory  require- 
ments. Although  it  rarely  happens,  it  is  open  to  the  affected  merchant 
to  contest  the  decision  of  the  Registrar  by  asking  for  a  hearing  before 
the  Commercial  Registration  Appeal  Tribunal.  Pending  its  decision, 
the  Tribunal  may  grant  a  stay  of  the  Registrar's  order.34 

Where  the  merchant  is  subject  to  registration,  the  weight  of  the 
system  might  come  to  rest  on  him  if  the  Registrar  moves  to  jeopardize 
his  standing.  The  avenues  of  approach  here  are  discussed  in  more 
detail  later  in  this  chapter. 

On  the  face  of  it,  then,  there  exists  considerable  discretion  in 
the  exercise  of  a  regulatory  jurisdiction  against  retailers  where  they 
are  engaged  in  deceptive  advertising  practices. 

The  power  to  enjoin  by  a  cease  and  desist  order,  however,  does 
suffer  from  several  important  limitations.  We  have  already  referred 
to  the  failure  to  include  manufacturers  and  other  distributors  in 
the  class  of  affected  merchandisers.  It  may  be  understandable  to 
concentrate  initially  on  statements  by  sellers  but  the  realities  of 
modern  advertising  indicate  that  they  are  by  no  means  the  only 
parties  whose  public  statements  are  capable  of  being  fairly  classified 
as  "false,  misleading  or  deceptive". 

The  Research  Team  of  the  Warranties  and  Guarantees  Project  had 
these  views  on  this  problem : 

The  emphasis,  in  any  event,  ought  to  be  on  the  activity  that 
is  complained  of,  rather  than  on  the  pecking  order  in  the 
distributive  chain.     Unfortunate  and  unnecessary  restrictions 

32See  The  Consumer  Protection  Act,  R.S.O.  1970,  c.  82,  s.  47  and  The  Motor  Vehicle 
Dealers  Act,  R.S.O.  1970,  c.  475,  s.  30  (formerly  The  Used  Car  Dealers  Act,  retitled 
by  Stat.  Ont.  1971,  c.  21)  both  as  amended  by  The  Civil  Rights  Statute  Law 
Amendment  Act,  1971,  Stat.  Ont.  1971,  c.  50,  ss.  23  and  85. 

33These  are  the  conclusions  of  the  Research  Team,  drawn  from  various  interviews 
with  the  Registrar,  some  registrants  and  a  scanning  of  orders  made  pursuant  to 
The  Motor  Vehicle  Dealers  Act,  section  30,  supra  note  32. 

3iThe  Motor  Vehicle  Dealers  Act,  section  30,  supra  note  32. 
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are  posed  by  the  power's  reference  to  ".  .  .  statements  in  any 
advertisement,  circular,  pamphlet  or  similar  material."  It  is 
not  open  for  the  Registrar  to  deal  directly  with  oral  representa- 
tions by  salesmen,  for  instance,  regardless  of  their  misleading 
or  deceptive  character.  Adoption  of  the  approach  employed 
in  the  proposed  Competition  Act  (Bill  C-256)  discussed  supra, 
ought  to  be  considered.  Attention  would  thereby  be  focussed 
on  "representations  to  the  public"35  and  less  on  the  particular 
medium  employed. 

We  make  the  further  suggestion  that  the  control  of  misleading 
advertising  practices  ought  to  extend  to  deceptive  selling 
practices  and  methods.  They  are  simply  part  of  the  merchan- 
dising picture  and  to  exclude  the  latter  category  is  to  ignore 
market  realities.36 

If  these  changes  were  accepted,  the  result  would  be  to  vest  a 
more  responsive  capacity  in  those  provincial  officials  charged 
with  consumer  protection.  The  exercise  of  that  power  would, 
of  course,  remain  subject  to  the  existing  safeguards. 

It  will  be  recognized  that  these  views  of  the  Research  Team  are 
directed  to  the  general  issue  of  protecting  the  consumer  against  false, 
misleading  or  deceptive  representations  and  practices  as  to  any  matter 
connected  with  a  consumer  sale,  and  therefore  go  beyond  the  terms  of 
reference  within  which  the  Commission  is  prepared  to  make  legislative 
proposals  in  this  report.  Matters  relating  to  the  law  of  warranties  and 
guarantees,  as  modified  by  the  recommendations  in  this  report,  should 
be,  as  was  suggested  by  the  Research  Team,  dealt  with  as  far  as 
is  possible  under  the  proposed  Consumer  Products  Warranties  Act. 
In  relation  to  violations  of  that  Act,  the  Commission  has  recommended 
that  the  Consumer  Protection  Bureau  should  have  the  power  to  issue 
cease  and  desist  orders  by  consent  for  any  violation,  and  that,  with 
some  exceptions,  non-consensual  issues  should  be  dealt  with  through 
a  reference  to  the  Commercial  Registration  Appeal  Tribunal.  This 
would  not  interfere  with  the  existing  power  of  the  Registrar  of  the 
Consumer  Protection  Bureau  or  the  Registrar  of  Motor  Vehicle  Dealers 
to  issue  cessation  orders  in  the  manner  already  described  above, 
whether  the  misleading  representation  relates  to  a  warranty  or  to 
some  other  aspect  of  a  consumer  transaction. 

Within  the  terms  of  reference  of  this  report,  therefore,  this  leaves 
only  the  matter  of  the  control  of  misleading  representations  in  relation 
to  warranties,   when  made  by  a  manufacturer  or  distributor.37     The 

36See  Bill  C-256,  s.  20  (2)  particularly. 

36 Support  for  these  suggestions  may  be  found  in  recommendations  made  by  the 
Canadian  Consumer  Council,  Annual  Report  (1970)  at  page  18  and  in  the  Uniform 
Deceptive  Trade  Practices  Act  (U.S.),  by  the  National  Conference  of  Commissioners 
for  Uniform  State  Laws. 

37 The  question  of  misleading  oral  representations  by  salesmen,  adverted  to  by  the 
Research  Team  in  the  quotation  in  the  text,  is,  in  the  Commission's  view,  satis- 
factorily covered  by  recommendations  1  and  3,  chapter  2,  supra,  which  deal  with  an 
expanded  concept  of  "warranty"  and  the  recommended  abolition  of  the  parol  evidence 
rule  in  consumer  transactions. 
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Commission  therefore  recommends  that  The  Consumer  Products  War- 
ranties Act  contain  a  prohibition  against  the  making  of  any  false, 
misleading  or  deceptive  statements  by  a  manufacturer  or  distributor 
in  any  advertisement,  circular,  pamphlet  or  other  representation  to 
the  public  with  respect  to  the  terms,  conditions  or  benefits  to  the 
consumer  of  any  warranty  that  he  offers  or  purports  to  offer,  or  that 
he  indicates  is  offered  in  relation  to  the  goods  by  any  distributor  or 
retailer  with  whom  he  deals.  The  powers  and  responsibilities  of  the 
Consumer  Protection  Bureau  as  regards  such  statements  would  be  as 
described  in  Chapter  8,  above — that  is,  the  same  as  for  any  other 
violation  of  the  Act.  There  may  indeed  be  merit  in  the  broader 
suggestion  of  the  Research  Team  regarding  the  appropriate  response 
to  the  general  problem  of  misleading  representations  and  deceptive 
practices  by  distributors  and  manufacturers.  While  it  is  clear  that 
these  are  part  of  the  "market  realities",  it  is  also  clear  that  they 
do  not  fall  within  the  terms  of  reference  of  this  report. 

3.     The  Development  of  Product  Safety  and  Performance 
Requirements 

Standards  defy  easy  definition.38  They  may  be  used  to  encompass 
measurements  of  time,  space,  weight,  movement,  volume,  durability, 
function,  composition,  to  list  only  some  of  the  possibilities.  From  the 
earliest  times,  governments  have  been  very  concerned  with  weights  and 
measures,  for  instance,  in  local  and  foreign  commerce,  and  the  interest 
of  mercantile  groups  in  fixing  standards  for  weights  and  measures, 
product  grading,  and  so,  has  long  been  appreciated. 

Our  concern  in  this  part  of  our  study  has  a  much  more  limited 
context.  First,  we  hope  to  identify  and  analyse  the  impact  of  publicly 
developed  or  approved  standards  and  specifications  for  the  distribution 
of  consumer  products  and  services.  Second,  we  shall  attempt  to  relate 
our  findings  to  warranties  and  guarantees  attaching  to  these  goods 
and  services. 

These  activities  may  take  many  forms,  including: 

(1)  Mandatory  minimum  standards  to  be  met  as  a  condition  precedent 
to  marketing,  primarily  for  reasons  of  public  health  or  safety — 
examples  are  motor  vehicle  safety  equipment39  and  performance 
standards  for  elevators  and  lifts  ;40 

(2)  Mandatory  standards  involving  prohibition  or  detailed  regulation 
of  the  supply  and  marketing  of  potentially  hazardous  products;41 

(3)  Mandatory  grading  and  labelling  standards,  initially  in  foods42 
and  drugs  and  more  recently  in  such  technically  complex  product 
lines  as  textiles  and  man-made  fabrics  ;43 


38 The  most  authoritative  treatment  of  the  subject  may  be  found  in  Legget,  Standards 

in  Canada  (1970). 
39See(  e.g.,  Motor  Vehicle  Safety  Act,  R.S.C.  1970,  1st.  supp.  c.  26. 
40See,  e.g.,  The  Elevators  and  Lifts  Act,  R.S.O.  1970,  c.  143. 
41See,  e.g.,  Hazardous  Products  Act,  R.S.C.  1970,  c.  H-3. 
42There  are  various  agricultural  produce  grading  statutes  at  both  the  provincial  and 

federal  levels.     See,  e.g.,  Agricultural  Products  Standards  Act,  R.S.C.  1970,  c.  A-8. 
43See,  e.g.,  Textile  Labelling  Act,  R.S.C.  1970,  1st.  supp.  c.  46. 
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(4)  Standards  and  specifications  prepared  primarily  for  use  in  govern- 
ment purchasing  programmes14  (with  consequential  >pill-over  in 
the  consumer  marketplace) ; 

(5)  Standards  prepared  within  the  context  of  government  export  pro- 
motion programmes45  (with  inevitable  repercussions  on  specifications 
in  the  domestic  market) ; 

(6)  The  development  of  informative  labelling  requirements,  including 
the  possibility  of  a  standardization  in  packaging,  particularly  in 
prepackaged  consumer  products  ;46 

(7)  Public  testing  programmes  involving  equipment  and  goods  produced 
by  the  private  sector  with  test  results  available  to  the  purchasing 
public ;  and 

(8)  Government  production  or  assistance  in  the  production  of  goods 
designed  to  meet  publicly  sought  higher  standards  of  performance 
and  durability. 

In  terms  of  the  consumer  market,  the  thrust  of  government 
activity  might  be  summarized  as  following  into  four  principal  categories : 

( 1 )  The  protection  of  public  safety  and  health ; 

(2)  The  provision  of  product  testing  results  to  assist  the  consumer 
to  shop  economically  and  rationally ; 

(3)  Informative  labelling,  again  principally,  in  the  context  of  developing 
intelligent  purchasing  criteria  for  consumers;  and  finally,  at  least 
for  our  present  purposes, 

(4)  Quality  certification  to  indicate  varying  levels  of  product  quality 
within  a  given  line  (carpets,  for  example),  where  the  requirements,  if 
any,  of  public  health  and  safety  have  already  been  met. 

Needless  to  say,  the  divisions  or  headings  as  chosen  are  not  water- 
tight compartments  from  which  the  repercussions  of  regulations  or  controls 
never  escape.  To  cite  but  one  example,  under  the  label  of  regulating 
hazardous  products,  new  more  durable  types  of  plastic  might  be  called 
for,  thereby  very  directly  affecting  product  quality  overall  and  the 
entire  advance  could  be  forcefully  communicated  to  the  public  by  more 
informative  labelling  requirements.  The  interaction  of  these  initiatives 
will  become  more  apparent  in  the  concrete  case  studies  that  follow. 
We  do  suggest,  by  way  of  forecast,  that  the  possibilities  for  a  public 
law  contribution  to  product  performance  standards  and  the  resolution 
of  disputes  in  relation  thereto  have  only  been  scarcely  recognized. 

Two  separate  legislative  measures  directly  affecting  the  distribution 
of  new   and  used  automobiles   will   be   our  study  vehicle.     The  first 


44  Particularly  with  reference  to  the  activities  of  the  Canadian  Government  Speci- 
fications Board,  discussed  in  Legget,  supra  note  38,  and  later  in  this  chapter. 

45The  most  recent  expression  of  federal  policy  is  the  Standards  Council  of  Canada  Act, 
R.S.C.  1970,  1st.  supp.  c.  41. 

46See,  e.g.,  Consumer  Packaging  and  Labelling  Act,  Stat.  Can.  1970-71,  c.  41,  particularly 
section  11. 
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statute  is  the  federal  Motor  Vehicle  Safety  Act47  of  1970,  and  the  second 
concerns  the  issuance  of  Certificates  of  Mechanical  Fitness  under  the 
Ontario  Highway  Traffic  Act.*8 

a.    THE    MOTOR   VEHICLE    SAFETY   ACT   OF    1970 

The  Act  has  two  principal  features:  to  provide  authority  for  the 
federal  government  to  prescribe  safety  standards  for  vehicles,  and  to 
require  manufacturers  to  issue  notices  of  safety  defects.49  The  safety 
standards  as  developed  and  announced  in  the  regulations  under  the 
Act  must  be  met  by  the  manufacturer  of  domestically  produced  vehicles, 
and  by  the  importer  of  foreign  produced  vehicles.  A  so-called  National 
Safety  Mark  affixed  to  the  vehicle  is  prima  facie  evidence  to  the  buyer 
that  the  car  meets  the  prescribed  safety  standards.  But  as  the  chief 
administrator  of  the  Act  has  counselled,  the  Safety  Mark  itself  "is  not  a 
seal  of  Federal  Government  approval,  but  rather  a  mark  of  self- 
certification  by  the  manufacturer  of  the  vehicle"50  to  the  effect  that 
the  minimum  statutory  standards  have  been  met. 

How  relevant  are  the  safety  standards  to  vehicle  performance  ? 
Directly  or  otherwise,  would  compliance  with  the  present  standards  or 
future  possible  standards  materially  affect  warranty  terms  and  warranty 
claims?  At  first  blush,  there  are  some  grounds  for  finding  a  substantial 
nexus,  since  "safety  standards"  are  defined  as  "standards  regulating 
the  design,  construction  or  functioning  of  motor  vehicles  and  their 
components."51  The  implementation  of  this  rule-making  authority 
must,  however,  be  restricted  to  "the  purpose  of  protecting  persons 
against  personal  injury,  impairment  of  health  or  death".52  Thus,  while 
the  Standards  may  deal  with  restraining  systems,  collapsible  steering 
columns  and  improved  visibility,  to  choose  three  main  areas,53  it 
is  doubtful  that  the  Act  was  designed  to,  or  is  capable  of,  substantial 
application  in  the  field  of  warranty  standards. 

This  is  not  to  minimize  the  presence  of  or  potential  for  connecting 
factors  between  the  establishment  of  safety  standards  and  the  determina- 
tion of  performance  criteria  bearing  directly  on  the  terms  of  new  car 
warranties.  To  take  but  one  example,  minimum  safety  standards  for 
tires  clearly  must  affect  the  quality  of  the  product  that  is  installed 
at  the  manufacturing  plant  and  the  consequential  likelihood  of 
consumer  complaints.  Other  safety  standards  pertaining  to  hydraulic 
systems,    lighting    equipment    and    brakes,    suggest    examples    of    the 


"Supra,  note  39. 

48 The  Highway  Traffic  Act,  R.S.O.  1970,  c.  202. 


49 For  short,  useful  commentaries,  see  Campbell,  Motor  Vehicles:  the  Law  and  the  Limits, 
July,  1971,  Can.  Bar  J.  at  pp.  25-28;  also  Walker,  The  Motor  Vehicle  Safety  Act, 
1970  and  the  Consumer  in  Consumer  and  the  Law  in  Canada  (ed.  Neilson,  1970) 
at  pp.  356-361.  The  U.S.  legislation  is  discussed  in  Federal  Consumer  Safety  Legislation , 
a  study  of  the  now  defunct  National  Commission  on  Product  Safety  (June  1970) 
at  pp.  15-106. 

50Campbell,  supra  note  49  at  p.  26. 

51  Motor  Vehicle  Safety  Act,  supra  note  39,  s.  2  (1). 

52Ibid. 

53See,  e.g.,  the  coverage  provided  for  in  the  regulations,  S.O.R.  /70-487. 
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obvious  relationship  between  safety  and  quality  considerations.  Similar- 
ly, we  could  point  to  the  development  of  crash-resistant  fender  panels  and 
bumper  guards  and  ongoing  research  into  anti-corrosive  body  finishes 
and  exhaust  systems  as  ways  in  which  better,  more  durable  vehicles 
may  result  from  the  imaginative  prodding  of  safety  standards. 

One  final  point  deserves  mention  since  it  illustrates  anew  both  the 
magnitude  of  public  requirements  in  the  distribution  of  consumer  durables 
and  the  potential  for  extending  protection  from  life  and  limb  to  the 
pocketbook. 

Under  the  Motor  Vehicle  Safety  Act,  a  manufacturer  must  give  notice 
of  any  defects  coming  to  his  attention  which  are  l 'likely  to  affect  the 
safe  operation"  of  vehicles  produced  at  his  plants.54  Strangely  enough, 
the  Act  does  not  compel  the  issuance  of  a  public  notice  of  any  kind. 
The  federal  Minister  of  Transport,  the  dealers  and  buyers  with  the 
maker's  warranty  are  to  receive  the  defect  notice  which  must  "contain 
a  description  of  the  defect,  and  evaluation  of  the  safety  risk  related  to 
that  defect  and  a  statement  of  the  means  to  be  taken  to  correct  it". 

According  to  the  figures  in  Table  12  over  100,000  vehicles  were 
involved  in  recall  campaigns  in  1970. 

Table  12 

CANADIAN  RECALL  CAMPAIGNS,  1970 

No.  of  Recall         No.  of  Canadian 
Company 

General  Motors 

Nissan 

White  Motor 

Ford 

British  Leyland 

Canadian  Motor  Ind 

Volvo 

Fiat 

Chrysler 

Int.  Harv 

American  Motors 

Totals 


Campaigns 

Vehicles  Involved 

13 

13,151 

2 

30,447 

2 

534 

9 

9,958 

2 

1,752 

5 

25,954 

1 

55 

1 

1,300 

24 

29,499 

1 

50 

4 

1,642 

64 

114,342 

Source:  Department  of  Transport,  Ottawa. 


1  Motor  Vehicle  Safety  Act,  supra  note  39,  s.  8. 
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The  table  itself  does  not  accurately  reflect  the  total  range  of 
information  to  be  submitted  to  the  Minister  of  Transport  by  a  manu- 
facturer, distributor  or  importer  using  the  National  Safety  Mark,  who 
is  required  to  give  Notice  of  Defect  pursuant  to  section  8.  Without 
going  into  the  details  exhaustively,55  further  information  includes  an 
analysis  of  the  cause  of  the  defect,  an  evaluation  of  the  risk  of  accident  or 
injury  reasonably  related  to  the  defect,  a  statement  of  the  measures  to  be 
taken  to  repair  the  defect,  and  copies  of  all  notices,  bulletins  and  other 
communications  issued  by  the  manufacturer  in  respect  of  the  defect. 
Thus,  the  data  gathered  under  the  defect  notification  system  will  be 
considerable.  The  informational  base  is  further  broadened  by  the  general 
power  in  section  11  to  an  inspector  under  the  Act  to  inspect  and  if 
necessary  copy, 

any  books,  reports,  test  data,  control  records,  shipping  bills, 
and  bills  of  lading,  or  other  documents  or  papers,  that  on 
reasonable  grounds  he  believes  contain  any  information  relevant 
to  the  enforcement  of  this  Act.    .    .    . 

In  other  words,  the  full  corporate  records  of  a  motor  vehicles  manu- 
facturer or  importer  are  open  to  inspection,  provided  that  the  advance- 
ment of  public  health  and  safety  are  involved.  Manufacturers'  records 
on  warranty  claims,56  for  example,  would  clearly  seem  open  to  inspection 
in  that  the  data  could  signal  danger  levels  or  "flash  points"  where 
warranty  claims  were  building  up  indicating  that  safety  was  being 
compromised.  In  view  of  the  continued  resistance  reported  to  the 
Commission  by  the  Research  Team  of  most  of  the  domestic  industry 
in  particular  to  grant  access  to  their  warranty  service  and  claims  data, 
this  may  well  become  a  rather  important  test  of  interpretation  if  a 
knowledgeable  public  policy  on  warranty  and  safety  standards  is  to  be 
formulated. 

It  is  difficult,  if  not  impossible,  on  the  basis  of  information  available 
at  present  to  gauge  the  influence  that  safety  standards  have  had  on 
quality  control  by  manufacturers  and  the  roadworthiness  of  the  final 
product.  Certainly  in  the  eyes  of  the  consumer,  the  presence  of  certain 
mandatory  standards  and  his  awareness  of  frequent  recall  campaigns 
has  left  him  with  mixed  impressions — a  heightened  interest  in  safety, 
confusion  about  the  alleged  cost  of  safety  equipment,  and  perhaps  a 
declining  faith  in  the  capacity  of  the  automakers  to  turn  out  a  good 
product  for  the  price. 

Looking  at  the  wider  picture,  it  must  be  recognized  that  mandatory 
recall  campaigns  are  essentially  legislative  expressions  of  the  manu- 
facturers' after-sale  responsibilities  to  the  purchasing  public.  Coupled 
with  the  intrusion  of  public  standards  in  the  manufacturing  process, 
the  notification-repair  duty  represents  a  significant  advance  by  govern- 
ment— an  expression  of  the  will  of  the  public  other  than  through  the 
traditional  mechanisms  of  the  market,  reaching  to  the  assembly  line, 
the  test  track,  the  research  laboratory  and  the  service  department. 

55See  S.O.R./70-487,  ss.  12-13. 

56 This  interpretation  was  concurred  in  by  Dr.  G.  D.  Campbell,  Chief  Administrator 
of  the  Act,  in  an  interview  with  the  Research  Team,  June  15,  1971. 
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The  emergence  of  a  product  research  capacity  within  government, 
both  federally  and  provincially,  has  accompanied  the  enactment  of 
vehicle  safety  legislation.  Within  the  next  several  years,  for  the  first 
time  in  Canada,  there  will  actually  be  publicly  financed  and  directed 
research  installations  allowing  for  more  exacting  appraisals  of  "the 
design,  construction  or  functioning  of  motor  vehicles".57 

The  immediate  significance  of  these  developments,  which  after  all 
are  only  in  their  infancy  and  subject  to  the  limitations  imposed  by  the 
continental  realities  of  the  auto  industry  and  the  constraints  of  the 
public  purse,  is  the  recognition  of  the  correlation,  present  and  potential, 
between  safety  standards  and  product  quality. 

The  provinces  are  also  involved  in  research  and  regulatory  activities 
affecting  road  and  vehicle  safety.  Apart  from  motor  vehicle  accident 
research  and  the  construction  of  highway  systems  designed  to  minimize 
vehicular  accidents,  their  primary  efforts  are  directed  to  safety  require- 
ments for  replacement  equipment  and  accessories.58  The  Safety  and 
Environmental  Studies  Division  of  the  Ontario  Department  of  Trans- 
portation and  Communications  thus  is  currently  researching  crash 
helmets,  infant  seats,  tires  and  occupant  restraint  systems.  Co-ordinat- 
ing machinery  is  available  through  the  Canadian  Conference  of  Motor 
Transport  Authorities  and  its  particular  committees.  Vehicle  and  equip- 
ment safety  in  terms  of  governmental  initiative  and  regulation  is  thus 
a  mixed  and  sometimes  varying  product  depending  on  the  jurisdiction 
in  question.  At  neither  level,  in  any  event,  is  there  any  direct  attempt 
(or  overt  legislative  authority)  to  link  safety  standards  to  product  per- 
formance and  customer  expectations  in  the  transactional  sense.  The 
dividing  line,  on  the  other  hand,  as  we  have  emphasized,  does  become 
blurred  on  occasion. 

The  basic  question  rests  in  the  full  definitional  limits  of  "safety 
standards".  Minimum  performance  standards  for  brakes,  exhaust 
systems,  tires  and  the  like,  bear  directly  on  the  total  quality  of  the 
delivered  product.  Safety  and  quality  frequently  do  go  together  and  the 
potential  for  nationwide  recognition  is  in  the  Motor  Vehicle  Safety  Act. 

The  auto  safety  programme  has  marked  a  new  chapter  of  public 
priorities  in  the  operations  of  our  most  significant  industrial  sector. 
In  a  very  real  way,  this  study  reflects  the  accelerating  transition  from 
a  long  standing  concern  with  public  health  and  safety  to  the  protection 


blIbid.  Dr  Campbell  cited  plans  to  purchase  and  test  two  new  automobiles  to  the 
point  of  metal  fatigue  and  engine  collapse.  The  testing  of  certain  components  such 
as  tires  and  lighting  systems  was  being  done  by  the  Department  of  Defence  and  co- 
ordination of  government  fleet  purchases  was  going  ahead  to  complement  other  testing 
plans.  The  scope  of  government  research  capacity,  particularly  at  the  federal  level 
is  illustrated  in  Directory  of  Scientific  Research  and  Development  Establishments  in 
Canada,  Department  of  Industry,  Trade  &  Commerce  (1969)  and  in  Legget,  supra 
footnote  38,  in  chapters  5,  6  and  8. 

58Brezina,  Motor  Vehicle  Safety  Regulations  in  Ontario,  in  Consumer  and  the  Law  in 
Canada  (ed.  Neilson  1970)  at  pp.  350-355. 
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of  the  public's  economic  investment  in  the  products  of  industry.  The 
precedent  of  the  vehicle  safety  standards  ought  not  to  be  overlooked  in  our 
understanding  of  the  flow  of  events. 

b.    PROVINCIAL   INITIATIVES   IN    MOTOR  VEHICLE   SAFETY: 
THE  ONTARIO  CERTIFICATE  OF  MECHANICAL  FITNESS 

(i)  Introduction.  For  more  than  ten  years,  a  dealer  in  used  motor 
vehicles  in  Ontario  has  been  compelled  to  issue  a  "certificate  of  mechanical 
fitness"  to  the  purchaser  of  a  used  vehicle.  In  its  original  form,  the 
legislative  direction  in  section  49  of  The  Highway  Traffic  Act?9  provided 
for  the  dealer  to  sign  and  deliver  the  certificate,  which  had  to  be  separate 
from  all  other  contractual  documentation,  to  the  purchaser  "at  the  time 
of  sale".  The  certificate  itself  was  to  state  "that  the  motor  vehicle 
is,  or  is  not,  in  a  safe  condition  to  be  operated  on  a  highway" .60 

The  dealers  were  thus  obliged  to  make  a  decision  by  the  time  of 
resale  as  to  the  roadworthiness  of  their  stock,  although  they  were  still 
permitted  to  sell  an  "unsafe"  car  provided  they  labelled  it  as  such. 
To  contravene  the  certification  provision  or  to  make  a  false  statement 
in  a  certificate  laid  the  dealer  open  to  a  fine  that  could  range  from 
$50  to  $300.61 

The  system  of  self-certification  apparently  never  lived  up  to  expecta- 
tions and  as  was  strongly  emphasized  by  the  Research  Team,  despite 
amendments,  the  system  requires  further  refinements  in  order  to  achieve 
its  goal  of  keeping  unsafe  and  unfit  vehicles  from  the  resale  market. 

By  1968,  substantial  amendments  had  been  made  to  section  49, 62 
including  the  requirements  that 

(1)  The  certificate  be  handed  to  the  purchaser  before  entering  into  the 
sale  contract ; 

(2)  A  vehicle,  in  effect,  could  not  be  sold  for  operation  on  a  highway 
without  a  certificate  of  fitness  being  issued;  and 

(3)  Private,  non-trade  sales  were  to  be  included  within  the  certification 
scheme. 

The  face  of  the  present  certificate,  as  seen  in  Exhibit  I  (page  140), 
also  reveals  that  the  words  of  "safe  condition"  required  in  the  1960 
version  have  been  replaced  by  a  reference  to  the  "prescribed  require- 
ments and  performance  standards"  set  down  by  the  Act  and  Regulation 
354/68.63 


MThe  Highway  Traffic  Act,  R.S.O.  I960,  c.  172,  s.  49  (1).    The  certification  requirement 

is  now  R.S.O.  1970,  c.  202,  s.  58. 
60R.S.O.  I960,  c.  172,  s.  49  (2)  (emphasis  added). 
61  Ibid. 

62See  Stat.  Ont.  1968,  c.  50,  s.  10. 
63Now  R.R.O.  1970,  reg.  410. 
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The  meaning  and  the  significance  of  these  words  to  the  average  buyer 
could  not  be  very  clear.  More  important  may  be  the  implications 
created  in  the  furnishing  of  a  separate  document,  in  advance  of  every- 
thing else,  impressively  labelled  "Certificate  of  Mechanical  Fitness", 
whose  reverse  side  carries  a  list  of  22  separate  items  that  have  been 
inspected.  The  list  appears  to  cover  everything  touching  upon  not 
only  product  safety,  but  also,  as  seems  to  be  indicated  by  both  the 
list  and  the  title  of  the  document,  fitness  and  performance.  Only  a 
study  of  the  regulations  will  reveal  that  the  certificate  has  almost  no 
relevance,  as  far  as  "mechanical  fitness"  is  concerned,  to  the  fitness  or 
performance  of  some  of  the  items  with  which  the  buyer  will  be  most 
greatly  concerned — the  vehicle's  engine,  for  example. 


In  the  case  of  trade  sales,  the  dealer  is  directed  by  the  Act  to 
complete  and  sign  the  certificate.  Confusion  has  arisen,  however,  in 
administration  of  the  requirement  since  it  seems  open  for  the  Department 
of  Transportation  and  Communications  for  purposes  of  issuing  a  permit 
and  licence  plates,  to  accept  a  certificate  signed  by  an  auto  mechanic 
who  is  qualified  pursuant  to  The  Apprenticeship  and  Tradesmen  s  Quali- 
fication Act.6*  The  face  of  the  present  certificate  confirms  this  apparent 
option  despite  the  clear  words  of  what  is  now  section  58  (1)  of  The 
Highway  Traffic  Act.65 

In  the  event  that  the  condition  of  a  vehicle  is  not  able  to  satisfy 
the  prescribed  requirements  and  performance  standards,  the  dealer  may 
still  sell  the  car  but  in  effect  it  is  rendered  immobile  since  the  licence 
plates  and  vehicle  permit  are  to  be  forwarded  to  the  Department  of 
Transportation  and  Communications  which  will  refuse  to  issue  a  permit 
or  plates  until  a  valid  certificate  is  produced.66  The  validity  of  the 
certificate  extends  for  30  days  after  the  date  of  inspection,  irrespective 
of  the  date  of  sale,  and  the  inspection  date  is  to  be  disclosed  on  the 
certificate's  face.67 

(ii)  Inspection  and  Certification  Requirements.  These  matters  are 
left  to  the  regulations.  The  physical  condition  of  the  vehicle,  so  far 
as  it  might  affect  safety  of  the  occupants  and  others  using  the  highways 
receives  the  most  attention.  Minimum  standards  are  thus  set  for  body 
work,  mirrors,  lighting  and  braking  systems,  tire  wear  and  durability, 
steering  wheel  alignment  and  exhaust  systems.'  We  are  not  in  a  position 
to  analyse  the  adequacy  of  these  requirements  in  terms  of  the  optimum 
contribution  that  they  could  make  to  vehicle  safety. 

(iii)  Shortcomings  of  the  Present  System.  Later  in  this  chapter,  the 
Commission  will  make  recommendations  to  bring  the  affirmations  of  the 
inspection  certificate  within  the  scope  of  a  motor  vehicle  dealer's  warranty. 


64R.S.O.  1970,  c.  24. 

65The  "apparent  option"  described  in  the  text  arises  from  the  language  of  section  58  (1] 

and  58  (3)  of  The  Highway  Traffic  Act,  R.S.O.  1970,  c.  202. 
™Id.,  s.  58  (2),  (3)  and  (6). 
67R.R.O.  1970,  Reg.  410,  s.  1  (2). 
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In  the  study  done  for  us  by  the  Research  Team  of  the  Warranties 
and  Guarantees  project,  our  researchers  developed  a  good  deal  of 
collateral  information  and  critical  analysis  on  the  certification  system 
itself.  It  is  the  view  of  the  Commission  that  its  recommendations 
respecting  the  proposed  warranty  aspect  of  the  certificate  cannot  be 
effectively  severed  from  the  wider  questions  of  product  safety  and  con- 
sumer protection.  While  we  do  not  intend  to  make  detailed  proposals 
on  these  latter  topics,  much  of  the  valuable  data  in  relation  thereto 
gathered  by  the  Research  Team  is  included  in  the  material  under  this 
heading  in  order  that  the  full  dimensions  of  the  problems  associated  with 
automobile  certification  can  be  appreciated.  As  was  pointed  out  by  the 
Research  Team  in  its  study  prepared  for  the  Commission:  "An  effective 
system  of  presale  inspection  and  certification  could  materially  affect  the 
incidence  of  post  sale  complaints  by  buyers,  as  well  as  better  serve 
the  primary  goal  of  safer  vehicles  on  the  public  highways."  The 
problems  may  be  studied  under  these  headings : 

(1)  Safeguards  at  time  of  issue; 

(2)  The  meaning  of  the  certificate  and/or  buyer  misconceptions;  and 

(3)  Penalties  for  improper  issuance  of  certificate. 

We  will  briefly  take  each  of  these  in  turn. 

(a)  Safeguards  at  Time  of  Issue.  In  the  Metropolitan  Toronto 
area  alone,  two  police  constables  have  the  full-time  duty  of  investigating 
and  prosecuting  charges  that  certificates  of  mechanical  fitness  have  been 
unlawfully  issued.  The  Toronto  Star  recently  reported  that  approximately 
175  dealers  and  200  motor  mechanics  were  convicted  for  false  certi- 
fication offences  during  1971.68  The  same  article  described  instances 
in  which  blocks  of  presigned  certificates  have  been  sold  by  unscrupulous 
mechanics.  In  other  words,  to  those  who  know  "the  system",  the 
acquisition  of  an  apparently  valid  certificate  may  be  an  easy  matter. 
The  Research  Team  stated  that  this  dishonesty  is  not  confined  to  the 
trade,  but  was  also  present  in  private  sales. 

In  trade  sales,  several  factors  contribute  to  this  unfortunate  set  of 
circumstances.  Although  used  car  dealers  are  registered69  and  subject 
to  requirements  in  the  maintenance  of  business  records,  it  is  suspected 
on  occasion  that  the  records  have  not  been  kept  accurately.70 
The  very  size  of  the  industry  and  the  operational  limitations  of  a  registra- 
tion system  are  factors  that  influence  the  ability  to  police  data 
accuracy.  More  significantly,  because  of  the  apparent  option  under 
which  only  a  mechanic's  signature  is  required  on  a  certificate  of 
mechanical  fitness,71  the  dealers  are  no  longer  required  to  assume  any 
direct,  statutory  responsibility  for  the  certificate's  issuance.  In  a  recent 
decision  of  the  Commercial  Registration  Appeal  Tribunal  involving 
Crang  Plaza  Motors  Limfted  a  number  of  the  sales  investigated  by  the 


68The  Toronto  Star,  March  11,  1972  at  p.  17. 

69The  Motor  Vehicle  Dealers  Act,  R.S.O.  1970,  c.  475,  s.  3.    (Formerly  The  Used  Car  Dealers 

Act  retitled  by  Stat.  Ont.  1971,  c.  21.) 
70Found  specifically  in  the  decision  of  the  Commercial  Registration  Appeal  Tribunal  in 

Re  Crang  Plaza  Motors  Limited,  September  8,  1971. 
71See  note  65,  supra,  and  accompanying  text. 


143 

Tribunal  (if  not  each  of  the  six  sales  studied — it  is  difficult  to  be 
precise  on  the  basis  of  the  Reasons  for  Decision)  involved  certificates 
that  had  been  improperly  issued  by  staff  mechanics  in  their  individual 
capacities  or  by  mechanics  in  unaffiliated  garages.  The  break  in  this 
line  of  dealer  responsibility  becomes  all  the  more  grave  when  one 
appreciates  that  nearly  every  complaint  by  a  used  car  buyer  judged 
by  the  Registrar  of  Motor  Vehicle  Dealers  and  Salesmen  to  be  bona  fide 
on  the  facts  is  found  to  involve  an  improperly  issued  certificate  of 
fitness. 

It  is  not  suggested  that  the  authority  to  issue  certificates  be  taken 
away  from  the  dealers  or  the  mechanics;  they  have  the  only  mass 
expertise  necessary  to  any  safety  inspection  system  (excluding  govern- 
ment operated  stations).  In  addition,  the  requirement  that  the  certificate 
be  given  to  the  purchaser  before  entering  into  the  contract  of  sale  is  an 
excellent  feature  of  the  system,  and  should  not  be  changed.  However, 
the  Commission  has  concluded  that  the  practice  whereby  either  a  dealer 
or  a  mechanic  can  sign  the  certificate  in  a  trade  sale  is  wrong,  and 
recommends  that  the  requirements  in  section  58  of  The  Highway  Traffic  Act 
be  amended  so  as  to  require  that,  whenever  a  certificate  is  issued,  it 
should  be  signed  by  both  the  dealer  and  by  the  mechanic  who  actually 
conducted  or  supervised  the  inspection  and  tests  prescribed  under  the 
regulations  to  the  Act. 

In  addition  to  this  recommendation,  the  Commission  invites  attention 
to  the  disquieting  facts  reported  by  the  Research  Team  respecting 
inadequate  dealer  record-keeping  in  relation  to  certificates,  and  the 
accompanying  abuses  of  various  sorts  of  dishonest  dealings  in  blank 
or  presigned  forms.  The  Research  Team's  suggestion  is  repeated  here 
for  the  information  of  those  concerned  with  the  control  aspects  of  the 
certification  system : 

Registered  used  car  dealers  and  mechanics  ought  to  bear 
greater  responsibility  for  the  maintenance  of  clear  and  accurate 
records  governing  the  issuance  of  all  certificates.  A  minimum 
step  would  be  to  number  certificate  forms  consecutively, 
thereby  making  it  more  difficult  to  peddle  presigned  blank 
forms.    .    .    . 


The  Research  Team  also  reached  some  conclusions  respecting  motor 
vehicle  safety  in  general  which,  although  they  have  no  direct  application 
to  the  problem  of  reform  of  the  law  respecting  warranties,  are  matters  of 
fundamental  importance  to  all  citizens  of  Ontario.  The  Commission 
therefore  reproduces  their  remarks  here : 

The  merits  of  periodic  inspections  for  all  used  vehicles  ought 
to  be  re-examined.  It  seems  anomalous  that,  with  few  excep- 
tions, a  vehicle  may  never  be  subjected  to  a  minimum  safety 
inspection  unless  the  owner  decides  to  sell  it.  Highway  safety 
considerations    are    ill-served    by    the    arbitrary    distinction 
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between  vehicles  in  the  mass  and  vehicles  in  trade.  While 
there  are  separate  and  viable  interests  of  the  purchasing  public 
to  protect  via  an  improved  certificate  system,  questions  of 
road  safety  for  the  entire  travelling  public  call  for  independent 
recognition  in  any  inspection  scheme.  We  do  not  pretend  to 
be  able  to  comment  on  the  total  feasibility  of  a  periodic  inspection 
system  in  any  authoritative  sense.  There  has  been  some 
experience  in  Canada  and  elsewhere72  upon  which  we  might  draw 
for  guidance  and  direction.  Our  principal  interest  at  this 
juncture  is  in  identifying  this  course  of  action  as  a  more 
pervasive  approach  to  demanding  minimum  safety  standards 
from  all  used  vehicles  with  the  ensuing  likelihood  that  the 
calibre  of  such  vehicles,  in  trade  or  not.  would  be  enhanced 
to  the  ultimate  benefit  of  purchasers  and  road  users  in  general. 

(b)  The  Meaning  of  the  Certificate  and /or  Buyer  Misconceptions. 
Through  the  buyer's  eyes,  he  is  apt  to  see  the  entire  process  as  proof 
that  the  dealer  has  complied  with  a  long  list  of  inspection  requirements 
apparently  touching  every  component  of  significance  in  the  automobile. 
The  Research  Team's  conclusions  strongly  suggest  that  some  dealers 
overtly  represent  the  certificate  as  evidence  of  "governmental  approval" 
and  the  equivalent  of  a  performance  guarantee.  Others  prefer  simply  to 
leave  undisturbed  the  impression  of  warranty  conveyed  by  the  face  of  the 
certificate.  Our  chief  proposal  here  is  to  confirm  that  very  contractual 
reliance  by  confirming  that  the  certificate  is  to  be  construed  as  part 
of  the  contract. 

The  Commission  therefore  recommends  that  The  Consumer 
Warranties  Act  provide  that  in  the  sale  of  a  used  vehicle  by  a  registered 
dealer,  there  is,  where  a  certificate  is  issued,  as  a  component  of  the 
contract  of  sale,  an  implied  warranty  that  the  vehicle  meets  the  standards 
prescribed  in  the  regulations  made  pursuant  to  section  58  of  The  Highway 
Traffic  Act  as  at  the  date  of  the  inspection,  and  if  the  date  of  delivery  is 
later  than  the  date  of  the  inspection,  a  warranty  that  the  vehicle  meets  the 
same  standards  on  the  later  date.  Second,  we  recommend  that  the 
certificate  issued  pursuant  to  section  58  of  The  Highway  Traffic  Act  be 
retitled  a  "Certificate  of  Minimum  Safety".  Third,  it  is  recommended 
that  the  Certificate  of  Minimum  Safety  clearly  disclose  on  its  face  that 
its  issuance  represents  an  implied  warranty  in  the  terms  described  above. 

The  Research  Team,  while  disclaiming  the  technical  expertise 
necessary  for  examining  the  broadening  of  the  scope  of  the  certificate, 
was  able  to  point  to  an  ever-changing  automobile  technology  as  evidence 
of  the  fact  that  certification  standards  must  be  kept  under  review  and 
modernized  when  necessary.  It  is  the  view  of  the  Commission  that 
the  accomplishment  of  this  task  could  be  measurably  assisted  by  the  work 
of  the  appropriate  warranty  advisory  committee,  as  described  in  the 
preceding  chapter.     In  addition,  the  Research  Team  expressed  the  hope 

72  In  Canada,  there  have  been  differing  results  (in  terms  of  continued  operation)  in 
Edmonton  and  Vancouver.  Foreign  experience  cited  would  include  the  U.K.  and  New 
Zealand. 
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that  there  would  be  developed  "the  concept  of  informative  labelling 
in  the  certification  of  used  vehicles"  on  the  grounds  that  "both  the 
trade  and  the  buying  public  would  benefit  from  a  certification  scheme 
embracing  separate  levels  of  performance  criteria  in  which  the  overall 
standard  of  roadworthiness  could  be  graded".  The  Commission 
endorses  these  views. 

(c)  Penalties  for  Improper  Issuance  of  Certificates.  The  Highway 
Traffic  Act  expressly  provides  penalties  for  non-compliance  with  the 
provisions  governing  the  issuance  of  mechanical  fitness  certificates. 
The  offender  is  punishable  on  summary  conviction  and  is  liable  to  a  fine 
of  not  less  than  $50.00  and  not  more  than  $300.00." 

Interviews  by  the  Research  Team  with  prosecuting  officers  and  the 
Registrar  of  Motor  Vehicle  Dealers  suggest  that  the  minimum  fine  is  the 
usual  penalty.  If  the  convicted  person  is  a  dealer,  the  Registrar  is 
left  with  several  alternatives: 

1.  The  conviction  may  be  simply  recorded  on  the  registration  parti- 
culars of  the  dealer ; 

2.  The  Registrar  may  apply  to  the  Commercial  Registration  Appeal 
Tribunal  for  the  suspension  or  revocation  of  the  dealer's  registra- 
tion. The  Tribunal's  decision  may  be  appealed  to  the  Supreme 
Court  by  any  party  to  the  hearing  on  questions  of  law  or  fact,  or 
both;74 

3.  The  Registrar  may  refuse  to  issue  a  renewal  of  the  dealer's  regis- 
tration on  the  ground  that  "the  past  conduct  of  the  applicant  affords 
reasonable  grounds  for  belief  that  he  will  not  carry  on  business  in 
accordance  with  law  and  with  integrity  and  honesty.  .  .  .  "75 
The  dealer  may  demand  a  hearing  by  the  Tribunal,  as  above.  The 
Tribunal  has  the  jurisdiction  in  both  2.  and  3.  to  attach  its  own 
conditions  and  terms  to  the  registration;76 

4.  With  the  consent  of  the  dealer,  the  Registrar  may  make  the 
registration  subject  to  specific  terms  and  conditions,  beyond  those 
provided  for  in  the  Act  and  regulations.77 

The  result,  in  terms  of  regulatory  options,  is  that  used  car 
dealers  convicted  under  section  58  of  The  Highway  Traffic  Act,  run  a 
potential  risk  of  the  loss  of  registration,  or  at  least  a  suspension  or 
conditional    registration.      The    Registrar    of    Motor    Vehicle    Dealers 

73R.S.O.  1970,  c.  202,  s.  58  (9)  and  (10). 

7iThe  Civil  Rights  Statute  Law  Amendment  Act,  Stat.  Ont.    1971,  c.  50,  s.  28,  adding 

s.  96  to  The  Department  of  Financial  and  Commercial  Affairs  Act.  R.S.O.  1970,  c.  1 13. 
lhThc  Civil  Rights  Statute  Law  Amendment  Act,  supra  note  74,  s.   85  re-enacting  s.  5 

of  The  Used  Car  Dealers  Act,  1968-69.     (Retitled  The  Motor  Vehicle  Dealers  Act  by 

Stat.  Ont.  1971,  c.  21.) 
76The  Civil  Rights  Statute  Law  Amendment  Act,  supra  note  74,  s.  85  re-enacting  >    7  (5) 

of  The  Used  Car  Dealers  Act,  J 968-69.     (Retitled  The  Motor  Vehicle  Dealers  Act  by 

Stat.  Ont.  1971,  c.  21.) 
77 Supra  note  75. 
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estimates  that  nearly  one  half  of  written  complaints  received  by  his 
branch  involve  used  cars  whose  condition  does  not  comply  with  the 
certificate  requirements.  Figures  are  lacking,  however,  to  confirm  the 
incidence   of  certificate  convictions  in  activating  regulatory  response. 

The  Research  Team  made  the  following  comments  upon  regulatory 
response  under  The  Motor  Vehicle  Dealers  Act: 

The  existence  of  a  registration  system  does  allow  for  a 
monitoring  of  unlawful  activity  in  the  issuance  of  certificates. 
But  it  is  our  impression  that  action  against  the  registration 
itself  will  be  taken  only  in  cases  of  flagrant  and  repeated 
violation  of  section  58,  with  the  usual  censure  being  the  notation 
of  a  reprimand  on  the  file  of  the  registrant  dealer.  There  is  no 
authority  for  the  issuance  of  a  "reprimand"  in  the  governing 
Act  and  the  practice  appears  to  have  developed  by  way  of 
administrative  convenience.78 

It  is  not  a  surprising  development  when  one  recalls  the  re- 
stricted sanctions  open  to  the  Registrar  short  of  his  inviting 
the  intervention  of  the  Commercial  Registration  Appeal  Tri- 
bunal. The  Tribunal  itself  has  been  in  operation  for  only  a 
relatively  short  time  and  it  is  difficult  to  be  precise  about  the 
gravity  its  members  attach  to  dealer  convictions  under  the 
certificate  provisions  in  The  Highway  Traffic  Act: 

The  Research  Team  pointed  out  that  there  is  little  personal 
incentive  for  an  aggrieved  consumer  to  press  a  complaint  against  a 
dealer  before  the  Commercial  Registration  Appeal  Tribunal,  if  the 
result  of  such  a  hearing  would  only  be  the  imposition  of  conditions 
of  future  performance  upon  the  dealer,  without  regard  to  the  com- 
plainant's past  financial  loss.  With  respect  to  this  point,  the  Commis- 
sion is  of  the  view  that  its  recommendation  in  the  preceding  chapter  for 
giving  restitutionary  powers  to  the  Tribunal,  together  with  the  recom- 
mendation that  the  contract  of  sale  of  a  used  vehicle  contain  an  implied 
warranty  that  the  vehicle  meets  the  standards  required  for  certifica- 
tion, will  be  of  material  value  in  reinforcing  the  regulatory  response 
mechanisms  in  this  area. 

The  Research  Team  drew  attention  to  the  fines  imposed  for  false  or 
improper  certification,  and  expressed  the  view  that  the  policy  of 
public  safety  which  forms  the  basis  for  the  certification  programme 
would  seem  to  call  for  a  higher  level  of  deterrence.  We  are  not  in  a 
position  to  say  what  the  proper  maximum  and  minimum  fines  should  be. 
Implementation  of  the  recommendations  in  this  report  would,  no  doubt, 
result  in  a  tightening  up  of  inspection  procedures  by  both  dealers  and 
mechanics,  since  the  avenues  of  recourse  for  the  deceived  buyer  will 
thereby  be  considerably  broadened.     The  result  of  this  will  be  felt  not 

7*For  the  obvious  purpose  of  having  an  ongoing  record  to  refer  to: 

(1)  in  obtaining  the  registrant's  consent  to  the  imposition  of  conditions,  or 

(2)  in  deciding  on  the  question  of  refusing  renewal  of  registration. 
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only  in  the  area  of  warranty  rights  but  also  in  the  area  ol  motor 
vehicle  safety.  Beyond  that,  however,  the  Commission  recommends, 
as  a  part  of  this  wider  programme,  that  the  adequacy  of  fines 
prescribed  for  violations  of  the  motor  vehicle  certification  require- 
ments be  reviewed. 

The  success  of  the  automobile  certification  programme  ultimately 
depends  upon  the  qualified  motor  mechanics,  who  alone  possess  the 
requisite  skills  to  complete  the  inspection  and  come  to  an  educated 
opinion  on  the  issuance  of  the  certificate.  The  competency  of  these 
mechanics  is  attested  to  by  a  certificate  of  qualification  issued  under 
The  Apprenticeship  and  Tradesmen's  Qualification  Act.19  The  Research 
Team  cited  the  "failure  of  the  regulations  'respecting  the  .  .  .  cancel- 
lation, suspension  or  renewal'80  o*f  the  motor  mechanic's  certificate  of 
qualification  to  take  any  notice  of  convictions  under  section  [58]  of 
The  Highway  Traffic  Act".  The  reason  for  this  is  not  difficult  to 
state.  The  Act  is  concerned  with  competency,  not  honesty,  and  sets 
down  no  behavioural  criteria  for  licensed  tradesmen  under  which 
regulations  of  the  sort  referred  to  by  the  Research  Team  could  be  made.81 

The  Research  Team  was  of  the  opinion  that  it  would  be  a  clear 
instance  of  discriminatory  legislation  "if  both  the  dealer  and  mechanic 
were  required  to  sign  the  certificate  .  .  .  and  convictions  were  later 
recorded  against  both",  if  the  law  then  provided  that  "the  registration 
of  the  first  was  open  to  review,  and  the  certificate  of  the  second  carried 
on  unscathed  and  impenetrable".  It  is  a  fact,  as  noted  earlier  in  this 
chapter,  that  a  motor  vehicle  dealer's  "past  conduct  .  .  .  integrity 
and  honesty"  is  open  to  review  when  he  applies  for  registration  or  re- 
newal of  his  registration,82  but  that  the  certification  of  a  motor 
vehicle  mechanic  cannot  be  questioned  on  these  grounds. 

The  remedy  for  this  apparent  anomaly  would  be  either  to  subject 
motor  mechanics  to  the  possibility  of  suspension  or  cancellation  of  their 
certificates  for  misconduct  in  that  part  of  their  business  that  deals  with 
inspection  of  used  vehicles,  or  to  go  further  and  apply  behavioural 
standards  to  all  certified  tradesmen  as  a  condition  of  holding  their 
certificates.  The  first  alternative  would,  of  course,  discriminate  against 
motor  mechanics  vis-a-vis  other  licensed  tradesmen,  and  the  second 
would  involve  a  fundamental  reappraisal  of  the  philosophy  behind 
The  Apprenticeship  and  Tradesmen's  Qualification  Act.  The  Commis- 
sion is  unable  to  say  that  motor  mechanics  should  be  so  singled  out  from 
among  all  licensed  tradesmen.  Nor  are  we  willing,  within  the  terms 
or  reference  of  this  project,  to  express  any  formal  opinion  as  to  whether 
including  a  general  provision  in  The  Apprenticeship  and  Tradesmen's 
Qualification  Act  for  de-certification  for  "trade  misconduct"  would  be 

79R.S.O.  1970,  c.  24. 

S0Id.,  s.  18  (1). 

81This  is  not  to  say  that  cancellation,  suspension  or  non-renewal  of  a  certificate  of 
qualification  could  not  be  dealt  with  by  regulations  under  the  Act,  but  only  that  such 
penalties  could  not  be  imposed  for,  e.g.,  dishonesty,  unless  the  Act  required  honesty, 
as  well  as  proficiency,  as  a  condition  of  qualification. 

S2Supra  note  75. 
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a  step  forward,  or  merely  excessive  governmental  regimentation.  We 
are,  however,  of  the  view  that  no  steps  should  be  taken  that  will 
affect  the  livelihoods  of  the  thousands  of  persons  involved,  be  they 
motor  mechanics  or  other  certified  tradesmen,  without  a  specific  and 
thorough  study  of  all  of  the  interests  involved,  because  the  problem 
is  one  that  is  both  complex  and  far-reaching. 

The  Research  Team,  in  its  study  done  for  the  Commission,  went 
more  deeply  into  the  question  of  trade  certification  than  is  apparent 
from  the  views  discussed  above.  It  is  obvious  that  matters  dealing  with 
the  service  industries  are  closely  related  to  warranties  and  service 
provided  under  warranties.  While  the  Commission  has  no  legislative 
proposals  to  make  in  these  related  areas,  we  feel  that  it  is  desirable 
that  the  views  of  the  Research  Team,  which  are  both  provocative  and 
well-informed,  should  be  brought  forward  for  public  discussion  and  for 
the  information  of  government  officials  who  administer  programmes 
in  these  fields.  The  relevant  excerpts  from  their  study  are  appended 
to  this  report  under  the  heading  "The  Governmental  Role  in  Activities 
Affecting  Product  Service,  Repairs  and  Maintenance". 

(iv)  Extending  the  Duties  and  Remedies  that  Flow  from  Vehicle 
Certification.  Two  reported  cases  in  Ontario  have  considered  aspects 
of  the  problem  of  the  civil  consequences  of  the  certificate  of  mechanical 
fitness  required  under  The  Highway  Traffic  Act.83  The  case  of  Presley 
v.  MacDonald8*  dealt  with  the  rights  of  a  purchaser  of  a  defective 
used  automobile  that  had  crashed  shortly  after  being  sold.  The 
purchaser  recovered  against  the  dealer  for  the  damage  sustained  by  the 
automobile.  The  court  found  that  the  defect  had  caused  the  accident, 
that  it  had  existed  at  the  time  of  sale,  and  that  the  automobile  was 
therefore  not  "in  a  safe  condition  to  be  operated  on  a  highway", 
contrary  to  the  terms  of  the  certificate  furnished  to  the  purchaser  by  the 
dealer.  The  theory  upon  which  recovery  was  based  was  that  the 
certificate  constituted  a  warranty,  under  the  terms  of  The  Highway 
Traffic  Act  as  they  stood  at  the  date  of  the  accident. 

The  second  case  was  Carvalho  v.  Baldwin,85  decided  by  the  Court 
of  Appeal.  The  defendant,  a  purchaser  of  a  used  automobile,  relied  upon 
a  defence  of  "unavoidable  accident"  on  the  grounds  that  a  defect  in  his 
automobile,  existing  at  the  time  of  purchase,  caused  him  to  collide 
with  the  plaintiff's  car.  The  defence  was  rejected  because  the  purchaser 
had  not  discharged  his  duty  to  exercise  reasonable  care  to  assure  himself 
that  his  automobile  was  in  a  safe  condition  to  be  driven  on  the  highway. 
The  defendant  failed  to  insist  upon  an  inspection  and  certification 
of  the  vehicle  at  the  time  of  purchase.  Had  he  caused  such  an  examina- 
tion to  be  made,  the  Court  of  Appeal  was  of  the  opinion  that86 

83  Both  of  the  cases  discussed  in  the  text  were  decided  under  the  old  inspection  and 
certification  provisions  of  The  Highway  Traffic  Act  as  they  existed  prior  to  the  major 
revisions  of  what  is  now  section  58  in  1967  and  1968.  See  text  accompanying 
notes  60-62  supra. 

84[1963]  1  O.R.  619  (Co.  Ct.). 

85[1962]  O.R.  545  (Ont.  C.A.). 

MId.,  at  p.  547. 
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he  would  have  done  what  was  reasonably  necessary  to  assure 
himself  that  the  vehicle  which  he  was  about  to  acquire  and  to 
operate  on  the  highway  was  not  a  vehicle  which  would  be  in  a 
dangerous  or  unsafe  condition. 

The  Commission  has,  earlier  in  this  chapter,  recommended  the 
creation  of  a  warranty  aspect  in  the  certification  of  used  vehicles 
that  will  operate  between  the  dealer  and  the  purchaser,  which  would 
clarify  and  to  some  degree  extend  the  principle  of  the  case  of  Presley 
v.  MacDonald.  This  solution,  however,  is  only  a  partial  one.  While 
it  covers  the  dealer-purchaser  relationship,  it  does  not  apply  to  the 
other  principals  likely  to  be  involved  in  cases  where  highway  accidents 
are  caused  by  defective  used  vehicles — i.e.,  the  motor  mechanic  and 
injured  third  parties.  Earlier  in  this  report  we  have  suggested,  for 
consumer  sales  generally,  means  through  which  the  manufacturer  and 
some  persons  who  are  now  third  parties  can  be  brought  within  the 
scope  of  duty,  liability  and  remedy  through  breaching  the  walls  of 
privity  and  extending  the  meaning  of  "buyer".  It  is  our  view  that 
these  revisions  of  the  law  are  not  sufficient,  in  the  particular  case  of  the 
sale  of  used  vehicles,  to  ensure  that  all  interests  involved  are  adequately 
protected,  and  that  the  duty  of  every  responsible  actor  in  the  used  vehicle 
transaction  is  clearly  defined.  Although  the  sales  principles  with  which 
we  have  dealt  thus  far  could  probably  be  extended  further,  it  is  the 
Commission's  opinion  that  the  certification  requirements,  the  nature 
and  scope  of  the  risk  created  by  a  defective  or  unsafe  used  automobile, 
the  remoteness  of  the  manufacturer  where  the  vehicle  is  very  old,  the 
higher  incidence  of  personal  injury  as  opposed  to  pure  economic  loss 
in  automobile  accident  cases,  and  the  intervening  actions  of  the  dealer  and 
the  motor  mechanic  all  combine  to  indicate  that  the  best  course  would 
be  a  complementary  legislative  extension  of  the  principles  of  tort 
liability  covering  the  particular  problems  involved  in  the  sales  of  used 
vehicles. 

The  liability  in  tort  of  the  purchaser  of  a  used  automobile,  for 
failure  to  ensure  that  it  has  been  properly  examined  pursuant  to  the 
requirements  of  The  Highway  Traffic  Act,  is  as  set  out  in  Carvalho  v. 
Baldwin,  described  above.  This  decision,  however,  deals  only  with  the 
relationship  between  the  purchaser  and  a  third  party.  It  is  our  view 
that  the  essential  feature  in  the  used  vehicle  sale  which  should  be 
governed  by  a  clear  statement  of  tort  principles  is  the  inspection  and 
safety  certification  stage  of  the  transaction. 

Section  58  of  The  Highway  Traffic  Act  is  intended  to  prevent  the 
commercial  sale  of  mechanically  defective,  and  therefore  unsafe,  used 
vehicles  for  operation  on  the  highway.  It  protects  not  only  the 
purchaser  but  also  all  members  of  the  public  who  are  within  the 
scope  of  the  risk  created  by  an  unsafe  used  vehicle.  The  duty  of 
care  that  arises  from  section  58  should  be  cast  not  only  upon  the 
purchaser,  as  was  found  in  the  Carvalho  case,  but  also  upon  the 
dealer  who  sells  the  vehicle  and  upon  the  motor  mechanic  who  inspects 
it.      While   it   is   possible   that    the   existence   of  such   a   duty   would 
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eventually  be  found  by  a  court  to  be  implicit  within  section  58,  the 
Commission  is  of  the  view,  as  a  matter  of  clarity  and  proper  ordering, 
that  this  should  be  made  explicit  by  definitive  legislation  on  this 
point.87 

It  is  therefore  recommended  that  legislation  be  enacted  to  provide 
that  in  trade  sales  to  consumers,88  both  signatories89  of  a  certificate 
issued  pursuant  to  section  58  of  The  Highway  Traffic  Act  owe  a  duty 
to  exercise  reasonable  care  to  all  persons  within  the  scope  of  the  risk 
created  by  a  failure  to  exercise  such  reasonable  care,  even  though 
such  persons  are  not  in  a  contractual  relationship  with  either  signatory, 
to  ensure  that  any  used  vehicle  certified  as  meeting  the  prescribed 
requirements  and  performance  standards  on  the  date  of  the  inspection 
(or,  in  the  case  of  a  dealer,  on  the  date  of  delivery  if  that  is  later  than 
the  date  of  inspection)  in  fact  meets  those  standards. 


The  Highway  Traffic  Act  contains  a  penal  sanction90  to  ensure  that 
a  certificate  is  obtained  and  issued  by  a  dealer  to  the  purchaser  of  the 
used  vehicle.  Although  the  failure  by  a  dealer  to  issue  such  a 
certificate  where  required  by  section  58  would  render  him  liable  to 
prosecution  under  the  Act,  it  would  also  have  the  effect  of  preventing 
a  suit  under  the  cause  of  action  created  in  the  foregoing  recommenda- 
tion. It  is  therefore  necessary  to  ensure  that  a  dealer  remains 
potentially  liable  to  third  parties  whose  injuries  were  caused  by 
safety  defects  in  a  car  sold  without  certification  but  which,  under 
the  requirements  of  The  Highway  Traffic  Act,  ought  to  have  been 
certified.  Accordingly,  the  Commission  recommends  that  legislation 
be  enacted  to  provide  that  in  every  trade  sale  of  a  used  vehicle  to  a 
consumer  in  which  a  certificate  is  required  to  be  signed  by  the  selling 
dealer  and  issued  to  the  buyer  under  section  58  of  The  Highway 
Traffic  Act,  but  is  not  signed  or  is  not  issued,  the  dealer,  for  the 
purposes  of  an  action  brought  under  the  foregoing  recommendation, 
shall  be  deemed  to  have  signed  and  issued  a  certificate  to  the  buyer 
to  the  effect  that  the  vehicle  met  the  prescribed  requirements  and 
performance  standards  on  the  date  of  delivery. 


87  In  a  recent  analogous  case  involving  an  airplane,  it  was  held  that  an  aircraft 
maintenance  engineer  who  has  issued  a  certificate  of  airworthiness  and  entered  this 
in  a  log  book  required  to  be  kept  by  the  Department  of  Transport,  owed  a  duty  to 
exercise  reasonable  care  towards  persons  whom  he  knew  or  ought  to  know  would 
be  relying  upon  the  accuracy  of  the  certificate.  In  addition  to  this  reliance  doctrine, 
the  court  also  found  that  an  aircraft  maintenance  engineer  who  effected  repairs  to  an 
airplane  owed  a  duty  of  care  to  all  persons  within  the  ambit  of  those  who  might 
reasonably  be  affected  by  his  failure  to  take  reasonable  precautions  in  identifying 
a  mechanical  defect.  See  Hawke  v.  Waterloo-Wellington  Flying  Club  Ltd.  (1972), 
22  D.L.R.  (3d)  266,  esp.  at  pp.  272-73  (Co.  Ct.  Ont.). 

88The  meaning  of  "sales  to  consumers"  in  this  recommendation  refers^to  transactions 
that  would  fall  within  the  scope  of  The  Consumer  Products  Warranties  Act.  See  the 
recommendations  to  chapter  1,  supra. 

89  Earlier  in  this  chapter  the  Commission  recommended  that  both  the  dealer  and  the 
mechanic  who  actually  conducted  or  supervised  the  inspection  should  be  required 
by  law  to  sign  the  certificate. 

90R.S.O.  1970,  c.  202,  s.  58  (9). 
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The  Commission  has  not  studied  the  question  of  tort  liability  in 
relation  to  commercial,  or  non-consumer  sales  of  used  vehicles.  The 
scope  of  the  risk  created  by  the  improper  certification  of  a  used 
vehicle  in  a  non-consumer  sale  obviously  would  differ  only  slightly 
if  at  all  from  the  scope  of  the  risk  in  a  consumer  sale.  In  the 
absence,  however,  of  any  specific  research  on  the  question  of  non- 
consumer  sales,  and  given  the  terms  of  reference  of  this  report, 
we  are  unable  to  go  further  than  to  say  that  we  know  of  no  reason 
why  the  principles  contained  in  these  recommendations  could  not  be 
extended  to  all  sales  of  used  vehicles  that  are  covered  by  section  58 
of  The  Highway  Traffic  Act. 


Recommendations 

The  Commission  recommends  that : 

1.  The  Consumer  Products  Warranties  Act  should  contain  a  prohibition 
against  the  making  of  any  false,  misleading  or  deceptive  statements  by 
a  manufacturer  or  distributor  in  any  advertisement,  circular,  pam- 
phlet or  other  representation  to  the  public  with  respect  to  the  terms, 
conditions  or  benefits  to  the  consumer  of  any  warranty  that  he 
offers  or  purports  to  offer,  or  that  he  indicates  is  offered  in  relation 
to  the  goods  by  any  distributor  or  retailer  with  whom  he  deals. 

2.  The  Highway  Traffic  Act  should  require  that,  whenever  a  certificate 
is  issued  pursuant  to  section  58,  it  must  be  signed  by  both  the 
dealer  and  the  mechanic  who  actually  conducted  or  supervised  the 
inspection  and  tests  prescribed  under  the  regulations  to  the  Act. 

3.  The  Consumer  Products  Warranties  Act  should  provide  that  in  the  sale 
of  a  used  vehicle  by  a  registered  dealer,  there  is,  where  a  certi- 
ficate is  issued  pursuant  to  section  58  of  The  Highway  Traffic  Act, 
as  a  component  of  the  contract  of  sale,  an  implied  warranty  that  the 
vehicle  meets  the  standards  prescribed  under  the  regulations  to  the 
Act  as  at  the  date  of  the  inspection,  and,  if  the  date  of  delivery 
is  later  than  the  date  of  the  inspection,  an  implied  warranty  that 
the  vehicle  meets  the  same  standards  on  the  later  date. 

4.  The  Certificate  issued  pursuant  to  section  58  of  The  Highway  Traffic 
Act  should  be  retitled  a  "Certificate  of  Minimum  Safety". 

5.  The  Certificate  of  Minimum  Safety  should  clearly  disclose  on  its  face 
that  its  issuance  represents  an  implied  warranty  in  the  terms  de- 
scribed in  recommendation  3,  above. 

6.  The  adequacy  of  fines  prescribed  for  violation  of  the  motor  vehicle 
certification  requirements  in  The  Highway  Traffic  Act  should  be 
reviewed. 

7.  Legislation  should  be  enacted  to  provide  that  in  trade  sales  to 
consumers,  both  signatories  of  a  certificate  issued  pursuant  to  sec- 
tion 58  of  The  Highway  Traffic  A  ct  owe  a  duty  to  exercise  reasonable 
care  to  all  persons  within  the  scope  of  the  risk  created  by  a  failure 
to  exercise  such  reasonable  care,  even  though  such  persons  are  not 
in  a  contractual  relationship  with  either  signatory,  to  ensure  that  any 
used  vehicle  certified  as  meeting  the  prescribed  requirements  and 
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performance  standards  on  the  date  of  the  inspection  (or  in  the  case 
of  a  dealer,  on  the  date  of  delivery  if  that  is  later  than  the  date  of 
inspection)  in  fact  meets  those  standards. 

8.  Legislation  should  be  enacted  to  provide  that  in  every  trade  sale 
of  a  used  vehicle  to  a  consumer  in  which  a  certificate  is  required 
to  be  signed  by  the  selling  dealer  and  issued  to  the  buyer  under 
section  58  of  The  Highway  Traffic  Act,  but  is  not  signed  or  is  not 
issued,  the  dealer,  for  the  purposes  of  an  action  brought  under 
recommendation  7,  above,  shall  be  deemed  to  have  signed  and  issued 
a  certificate  to  the  buyer  to  the  effect  that  the  vehicle  met  the  pre- 
scribed requirements  and  performance  standards  on  the  date  of 
delivery. 


PART  V 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 

AND  CONCLUSIONS 
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CHAPTER  10 

GENERAL  SUMMARY  OF 
RECOMMENDATIONS 

Set  out  below  is  a  summary  of  the  Commission's  Recommendations. 

PART  I 
INTRODUCTION 

The  Nature  and  Extent  of  Consumer  Warranty  Complaints — Chapter  1 

The  Commission  recommends  that : 

1.  The  Legislature  of  the  Province  of  Ontario  enact  a  new  statute, 
to  be  known  as  The  Consumer  Products  Warranties  Act,  which  will 
deal  comprehensively  and  systematically  with  all  aspects  of  con- 
sumer warranties. 

2.  The  proposed  Act  apply,  in  lieu  of  The  Sale  of  Goods  Act,  to  all  persons 
selling  consumer  products  to  consumers,  in  the  course  of  their 
business,  and  to  all  manufacturers  of  such  products. 

3  "Consumer  products"  be  defined  in  the  proposed  Act  as  meaning 
goods  that  are  regularly,  although  not  necessarily  exclusively, 
bought  for  personal  use  or  consumption. 

4.  "Consumer"  be  defined  in  the  proposed  Act  as  an  individual  acquiring 
a  consumer  product  for  his  own  use  or  consumption,  or  for  the 
use  or  consumption  of  another  individual. 

5.  The  proposed  Act  provide  that  where  the  buyer  intends  the  product 
to  be  used  for  a  business  and  a  non-business  purpose,  the  pre- 
dominant purpose  would  govern  the  characterization  of  the  use. 

6.  "Sale"  in  the  proposed  Act  include  all  near-sale  transactions, 
including  leases  with  an  option  to  purchase,  leases  for  substantial 
terms,  and  should  cover  materials  transferred  under  a  contract 
for  work  and  materials. 

7.  The  proposed  Act  consist  of  the  following  principal  parts: 

a.  A  statement   of   the  warranty  obligations  of  the  seller  and 
manufacturer  of  a  consumer  product ; 

b.  A  code  of  basic  guidelines  for  the  contents  of  express  per- 
formance warranties  and  their  administration ; 

c.  Machinery  for  the  resolution  of  warranty  disputes;  and 

d.  General  provisions  for  the  administration  of  the  Act. 

PART  II 

THE  EXISTING  LAW  AND  ITS  SHORTCOMINGS 

The  Consumer  and  The  Sale  of  Goods  Act — Chapter  2 

The  Commission  recommends  that,  under  the  proposed  Consumer 
Products  Warranties  Act: 

1.  The  distinction  between  contractual  and  non-contractual  re- 
presentations should  be  abolished  and  replaced  by  the  single  con- 
cept of  "warranty",  which  should  be  defined  as  follows : 
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"Any  affirmation  of  fact  or  any  promise  by  the  seller  relating 
to  the  goods  is  an  express  warranty  if  the  natural  tendency 
of  any  such  affirmation  or  promise  is  to  induce  the  buyer  to 
purchase  the  goods,  and  if  the  buyer  purchases  the  goods 
relying  thereon." 

2.  The  distinction  between  warranties  and  conditions  should  also  be 
abolished  and  replaced  by  the  single  concept  of  a  warranty.  This 
change  should  be  accompanied  by  the  adoption  of  a  new  set  of 
remedies  for  breach  of  the  seller's  warranty  obligations,  as  outlined 
in  recommendation  6,  below. 

3.  The  parol  evidence  rule  should  be  abolished  for  consumer  trans- 
actions and  evidence  should  be  admissible  of  representations  which 
do  not  appear  in  the  written  agreement. 

4.  Effect  should  be  denied  in  consumer  transactions  to  clauses  denying 
the  authority  of  agents  or  employees  of  the  seller  to  make  re- 
presentations which  otherwise  would  fall  within  the  usual  scope  of 
their  authority. 

5.  The  implied  warranties  conferred  on  a  buyer  in  a  consumer  trans- 
action should  encompass : 

a.  Implied  warranties  of  title,  freedom  from  encumbrances,  and 
quiet  possession.  These  should  follow  the  existing  provisions  in 
The  Sale  of  Goods  Act,  subject  to  the  adjustments  in  detail  dis- 
cussed in  the  text  of  section  5.  a.,  chapter  2  (Implied  Condition 
of  Title),  and  to  the  observations  and  recommendations  made 
in  chapter  3  (Disclaimer  Clauses) . 

b.  The  warranty  of  description  should  be  deemed  to  be  an  express 
warranty.  It  should  also  be  made  clear  that  a  sale  in  a  self- 
service  store  is  a  sale  by  description  and  that  a  seller  is 
deemed  to  have  adopted  as  his  own  the  labels  or  markings 
attached  to  the  goods  and  all  other  forms  of  descriptive 
materials  accompanying  the  goods. 

c.  An  implied  warranty  of  merchantability : 

(i)  The  warranty  should  be  renamed  a  warranty  of  "con- 
sumer acceptability"; 
(ii)  It  should  be  defined  in  terms  of  the  definition  approved 
in  Kendall  v.  Lillico,  except  that  the  scope  of  the  warranty 
should  cover  all  purposes  for  which  the  goods  are  normally 
used  unless  the  dealer  or  manufacturer  has  informed  the 
consumer  that  the  goods  are  not  fit  for  all  such  purposes, 
or  it  is  common  knowledge  among  consumers  that  the 
particular  goods  are  not  fit  for  all  such  purposes ; 
(iii)  It  should  apply  to  used  as  well  as  new  goods  but  with 
proper  allowance  being  made  for  the  age  of  the  goods,  the 
price  paid  for  them,  and  all  the  other  surrounding  cir- 
cumstances of  the  transaction ;  and 

(iv)  The  warranty  should  not  apply  with  respect  to  such 
defects  as  have  been  adequately  disclosed  to  the  buyer  or 
that  would  have  been  apparent  to  him  in  those  cases 
where  he  has  examined  the  goods  prior  to  his  purchase. 
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d.  An  implied  warranty  that  the  goods  (including,  where  ap- 
propriate, the  individual  components  of  the  goods)  shall  be 
durable  for  a  reasonable  period  of  time,  having  regard  to  all 
the  surrounding  circumstances  of  the  sale. 

e.  An  implied  warranty  that  spare  parts  and  reasonable  repair 
facilities  will  be  available  for  a  reasonable  period  of  time  with 
respect  to  goods  that  normally  require  repairs. 

f.  An  implied  warranty  of  fitness.  This  should  follow  the  existing 
lines  of  section  15.1  of  The  Sale  of  Goods  Act,  except  that  in 
The  Consumer  Products  Warranties  A  ct : 

(i)  The  condition  of  fitness  should  no  longer  be  confined  to 
sales  where  the  goods  are  "of  a  description  which  it  is 
in  the  course  of  the  seller's  business  to  supply",  but  should 
be  extended  to  cover  all  sales  in  which  the  seller  is  acting 
in  the  course  of  business ; 

(ii)  The  proviso  to  section  15.1  should  be  repealed; 
(iii)  The  provision  in  section  15.1  to  the  effect  that  the  con- 
dition of  fitness  will  be  implied  in  a  contract  of  sale 
only  where  the  buyer  makes  known  the  particular  purpose 
for  which  he  requires  the  goods  so  as  to  show  that  he  relies 
on  the  seller's  skill  and  judgment  should  be  replaced  by  a 
provision  whereby  the  condition  of  fitness  will  be  implied 
unless  the  circumstances  are  such  as  to  show  that  the  buyer 
did  not  rely,  or  that  it  was  unreasonable  for  him  to  rely, 
on  the  seller's  skill  and  judgment ;  and 

(iv)  It  should  be  made  clear  that  the  words  "particular  pur- 
pose" cover  not  only  an  unusual  or  special  purpose  for 
which  goods  are  bought,  but  also  a  normal  or  usual  pur- 
pose. 

The  buyer's  remedies  for  breach  of  the  seller's  warranty  obligations 
should  be  as  follows : 

a.  Where  the  breach  is  remediable  and  the  breach  is  not  of  a 
fundamental  character,  the  retailer  or  manufacturer  should 
have  a  reasonable  opportunity  to  make  good  the  breach,  in- 
cluding any  breach  in  the  implied  warranties  of  title,  freedom 
from  encumbrances,  and  quiet  possession. 

b.  "Breach  of  a  fundamental  character"  means 

(i)  That  the  product  departs  significantly  in  characteristics 
and  quality  from  the  contract  description ;  or 

(ii)  That   the  product  is  substantially  unfit  for  its  ordinary 

or  specified  purpose ;  or 
(iii)  That  the  product,  in  its  existing  condition,  constitutes  a 
potential  hazard  to  the  health  or  property  of  the  purchaser 
or  any  other  person. 

c.  Where  the  defect  is  of  a  fundamental  character  and  appears 
within  a  reasonable  period  after  delivery  of  the  product  to  the 
purchaser,  the  purchaser  should  be  able  to  reject  the  product 
and  be  entitled  to  a  refund  of  the  purchase  price,  subject  to  a 
reasonable  deduction  for  the  use  of  the  goods.     The  purchaser 
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should  also  be  entitled  to  recover  any  other  damages  which 
he  may  have  suffered,  subject  to  the  usual  tests  of  foreseeability. 

d.  In  other  cases,  where  the  defect  has  not  been  remedied  within 
a  reasonable  time,  the  purchaser  should  have  the  option  of 
rescinding  the  contract  as  under  c.  or  of  having  the  defect 
remedied  elsewhere  and  recovering  the  cost  thereof  from  the 
retailer  or  manufacturer,  together  with  any  other  reasonably 
foreseeable  damages  which  he  may  have  suffered. 

e.  Where  the  dealer  is  being  sued  for  a  breach  that  is  basically 
attributable  to  the  manufacturer  he  shall  have  a  right  to 
"vouch  over"  and  to  be  indemnified  by  the  manufacturer  in 
respect  of  any  damages  that  the  purchaser  may  recover  from 
him,  unless  he  is  precluded  from  doing  so  by  the  terms  of  the 
agreement  between  him  and  the  manufacturer. 

Disclaimer  Glauses:  General  Considerations 

and  Judicial  and  Legislative  Reactions — Chapter  3 

The  Commission  recommends  that : 

1.  Section  44a  of  The  Consumer  Protection  Act  should  be  removed  from 
that  Act  and  made  a  part  of  the  new  Consumer  Products  Warranties 
Act,  subject  to  the  following: 

a.  Rather  than  nullifying  the  effect  of  those  types  of  disclaimer 
clauses  set  out  in  present  section  44a,  the  new  section  should 
prohibit  the  use  of  disclaimer  clauses  to  exclude,  restrict  or 
diminish  express  or  implied  warranty  rights  or  the  remedies  other- 
wise available  to  the  buyer  for  breach  of  them  in  a  consumer 
transaction. 

b.  It  should  be  clear  that  the  new  section  applies  to  express  and 
implied  warranties,  and  remedies  for  breach  thereof,  in  the 
case  of  second-hand  goods  or  goods  sold  "as  is"  or  with 
disclosed  defects.  The  standard  to  be  applied  to  goods  sold 
in  such  circumstances  would  be  that  formulated  under  the 
implied  warranty  of  "consumer  acceptability",  with  proper 
allowance  made  for  the  age  of  the  goods,  the  price  paid  for 
them,  all  surrounding  circumstances  of  the  transaction,  and 
subject  to  the  other  features  of  this  implied  warranty  set  out 
in  recommendation  5.  d.,  chapter  2,  supra. 

c.  The  new  section  should  make  no  exception  allowing  the  ex- 
clusion of  consequential  damages. 

d.  The  scope  of  the  new  section  should  include  oral  as  well  as 
written  disclaimers. 

e.  Section  31  (1)  (/)  of  The  Consumer  Protection  Act  should  be 
repealed. 

f.  Section  53  of  The  Sale  of  Goods  Act  should  be  amended  so  as 
to  make  it  clear  that  it  does  not  apply  to  consumer  sales 
governed  by  The  Consumer  Products  Warranties  Act. 

2.  The  Commission  makes  no  recommendation  respecting  the  inclusion 
in  The  Consumer  Products  Warranties  Act  of  any  power  to  dispense 
with  the  prohibitions  against  contracting  out  or  limiting  the  measure 
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of  recoverable  damages  in  consumer  sales  through  the  use  of  a 
regulation-making  power  where  unfair  hardship  is  claimed  as  a 
result  of  the  recommended  absolute  prohibition.  Such  a  power  may 
or  may  not  be  a  desirable  feature  of  consumer  transaction  legislation, 
but  the  Commission  concludes  that  the  case  for  its  inclusion  and, 
if  included,  its  scope,  can  only  be  made  after  a  study  of  the 
experience  under  The  Consumer  Products  Warranties  Act  in  the 
recommended  form. 

An  unconscionability  provision  similar  to  section  2-302  of  the 
Uniform  Commercial  Code  should  be  added  to  The  Sale  of  Goods  Act, 
pending  a  general  review  of  that  Act,  to  provide  some  protection  in 
the  case  of  an  unfair  bargain  in  a  non-consumer  transaction.  The 
relevant  part  of  section  2-302  of  the  Uniform  Commercial  Code  reads 
as  follows : 

If  the  court  as  a  matter  of  law  finds  the  contract  or  any 
clause  of  the  contract  to  have  been  unconscionable  at  the  time 
it  was  made  the  court  may  refuse  to  enforce  the  contract, 
or  it  may  enforce  the  remainder  of  the  contract  without  the 
unconscionable  clause,  or  it  may  so  limit  the  application  of  any 
unconscionable  clause  as  to  avoid  any  unconscionable  result. 


Problems  of  Vertical  and  Horizontal  Privity — Chapter  5 

The  Commission  recommends  that : 

1.  The  doctrine  of  privity  of  contract  should  be  abolished  in  warranty 
claims  by  a  consumer  buyer  against  the  manufacturer  of  the  goods. 

2.  There  should  be  in  The  Consumer  Products  Warranties  Act  clearly 
stated  statutory  rules  holding  a  manufacturer  civilly  liable  for 
breach  of  any  express  warranties  and  also  deeming  him  to  have 
given  a  consumer  buyer  (whether  or  not  the  consumer  bought  the 
goods  from  the  manufacturer)  implied  warranties  of  the  same  type 
as  run  from  the  retail  seller  to  the  consumer  buyer. 

3.  The  same  definition  of  an  express  warranty  should  apply  in  the 
case  of  representations  by  a  manufacturer  as  will  apply  to  a 
seller's  representations. 

4.  The  implied  warranties  of  the  manufacturer  should  be  subject 
to  adjustments  in  wording  based  upon  the  difference  in  the 
factual  relationship  between  the  consumer  buyer  and  the  retail 
seller  and  the  consumer  buyer  and  the  manufacturer,  as  illustrated 
in  section  1.  d.  (ii),  supra. 

5.  The  measure  of  damages  recoverable  by  the  consumer  buyer  and 
the  extent  to  which  a  manufacturer  can  exclude  or  restrict  his 
warranty  liabilities  to  the  consumer  buyer  should  be  governed  by 
the  same  principles  as  obtain  between  the  consumer  buyer  and 
his  immediate  seller  in  accordance  with  the  recommendations  ob- 
tained in  chapters  2  and  3  of  this  report.  Any  notice  of  a  dis- 
claimer clause  given  to  the  consumer  buyer  by  or  on  behalf  of  the 
manufacturer  before  or  at  the  time  of  the  purchase  of  the  goods  by 
the  consumer  buyer  in  writing  or  otherwise,  and  which  may  reasonably 
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be  expected  to  come  to  the  buyer's  attention  in  the  ordinary 
course  of  events  shall  be  effective  if  the  disclaimer  or  restriction 
of  liability  would  otherwise  be  valid. 

6.  The  introduction  of  the  manufacturer's  new  warranty  liabilities 
should  not  relieve  the  retail  seller  from  his  warranty  obligations 
to  the  consumer.  However,  where  the  retailer  is  being  sued  by  a 
consumer  buyer,  the  retailer  should  be  able  to  "vouch  over"  against 
the  person  from  whom  he  bought  the  goods  (whether  or  not  that 
person  was  the  manufacturer  of  the  goods)  and  to  claim  an  indemnity, 
unless  he  is  precluded  from  claiming  an  indemnity  by  the  terms  of 
his  agreement  with  the  seller.  The  "vouching  over"  procedure 
should  be  similar  to  the  procedure  set  out  in  Section  2-607(5)  of 
the  Uniform  Commercial  Code. 

Where   the   buyer  is  sued   for   breach   of  warranty  or  other 
obligation  for  which  his  seller  is  answerable  over 

(a)  he  may  give  his  seller  written  notice  of  the  litigation.  If  the 
notice  states  that  the  seller  may  come  in  and  defend  and  that  if 
the  seller  does  not  do  so  he  will  be  bound  in  any  action 
against  him  by  his  buyer  by  any  determination  of  fact  common 
to  the  two  litigations,  then  unless  the  seller  after  seasonable 
receipt  of  the  notice  does  come  in  and  defend  he  is  so  bound. 

(b)  if  the  claim  is  one  for  infringement  or  the  like  (subsection  (3) 
of  Section  2-312)  the  original  seller  may  demand  in  writing 
that  his  buyer  turn  over  to  him  control  of  the  litigation 
including  settlement  or  else  be  barred  from  any  remedy  over 
and  if  he  also  agrees  to  bear  all  expense  and  to  satisfy  any 
adverse  judgment,  then  unless  the  buyer  after  seasonable 
receipt  of  the  demand  does  turn  over  control  the  buyer  is 
so  barred. 

7.  Where  the  retailer's  right  to  indemnity  is  subject  to  a  disclaimer 
or  other  restrictive  clause  in  the  contract  between  him  and  his 
seller,  such  clauses  should  be  subject  to  judicial  scrutiny  and 
should  be  unenforceable,  in  whole  or  in  part,  if  it  would  not  be  fair 
or  reasonable  in  all  the  circumstances  of  the  case  to  allow  reliance 
on  the  clause. 

8.  Subject  to  the  qualifications  in  recommendation  7  above,  where 

(a)  a  retailer  has  purchased  goods  from  a  person  other  than  the 
manufacturer  of  them ;  and 

(b)  the  retailer  is  being  sued  by  a  consumer  buyer  for  breach 
of  warranty, 

the  retailer  should  have  a  right  of  indemnity  against  the  manu- 
facturer that  is  co-extensive  with  the  consumer  buyer's  rights 
against  the  manufacturer. 

9.  The  definition  of  "manufacturer"  in  the  proposed  Act  should  include 
the  following  classes  of  persons : 

(a)  The  person  who  manufactures  or  assembles  the  goods,  except 
where  the  goods  are  manufactured  or  assembled  for  another 
person  who  attaches  his  own  brand  name  to  the  goods ; 
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(b)  Any  person  who  describes  himself  or  holds  himself  out  to  the 
public  as  the  manufacturer  of  the  goods ; 

(c)  Any  person  who  attaches  his  brand  name  to  the  goods ; 

(d)  In  the  case  of  imported  goods,  the  importer  of  the  goods  where 
the  foreign  manufacturer  does  not  have  a  regular  place  of 
business  in  Canada. 

10.  In  order  that  the  rights  of  a  successor  in  title  be  adequately  pro- 
tected, "consumer  buyer"  should  be  defined  in  the  proposed  Act 
to  include  any  person  deriving  his  interest  in  the  goods  from  or 
through  the  original  purchaser,  whether  by  purchase,  gift,  operation 
of  law,  or  otherwise. 

11.  For  the  purposes  of  recommendation  10,  above,  the  rights  of  the 
successor  in  title  should  be  no  greater  than  those  of  the  original 
consumer  buyer. 

PART  III 
MANUFACTURERS'  EXPRESS  (PERFORMANCE)  WARRANTIES 
Legislative  Regulation  of  Manufacturers'  Warranties — Chapter  7 

The  Commission  recommends  that : 

1.  The  scope  of  the  proposed  Consumer  Products  Warranties  Act  include 
provisions  that  empower  the  Ontario  Government  to  regulate  all 
aspects  of  express  performance  warranties,  whether  given  by  manu- 
facturers or  other  suppliers,  and  their  administration. 

2.  The  proposed  Act  should  deal  with  ensuring  the  availability  of 
spare  parts  and  general  service  facilities. 

3.  The  proposed  Act  must  contain  strong  and  realistic  enforcement 
provisions. 

4.  Subject  to  the  guidelines  contained  in  the  Report  of  the  Royal 
Commission  Inquiry  Into  Civil  Rights,  the  proposed  Act  should 
contain  basic  guidelines  in  as  much  detail  as  is  practicable  and 
create  and  employ  a  regulation-making  power  to  complete  the 
legislative  scheme  and  to  adjust  it  to  the  circumstances  and  needs 
of  particular  industries. 

5.  The  proposed  Act  should  contain  a  provision  requiring  that  every 
regulation  made  thereunder  be  tabled  in  the  Legislature  within 
fifteen  days,  and  stand  referred  to  an  appropriate  Committee  of  the 
Legislature. 

6.  The  proposed  Act  should  include  the  power  to  require  by  regula- 
tion the  adoption  of  standard  form  warranty  documents  and  retail 
sales  agreements,  where  such  are  desirable  and  practical  for  certain 
types  of  products. 

7.  The  following  guidelines  should  apply  to  the  form  and  content  of  all 
written  warranties,  for  all  used  as  well  as  for  all  new  goods  sold  in 
Ontario,  except  where  the  unique  warranty  problems  of  a  particular 
industry  require  some  modification  by  means  of  regulation : 

a.  The   warranty  shall  state   clearly  the   name   and   address  of 
the  person  offering  the  warranty ; 
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b.  The  warranty  shall  be  clearly  legible  (unless  the  size  of  the 
product  makes  this  an  unreasonable  requirement,  e.g.,  a  lighter 
or  a  watch)  and  shall  refer  only  to  one  product  or  to  one 
product  classification ; 

c.  The  warranty  shall  not  be  deceptively  worded ; 

d.  In  particular  the  term  "warranty"  or  "guarantee"  shall  not  be 
used  in  the  caption  of  the  document  unless 

(i)  the  promisor  undertakes  at  least  to  repair  or  replace 
any  malfunctioning  part  free  of  charge  to  the  consumer 
or  to  make  him  a  fair  allowance  on  account  of  the  defective 
product  on  the  purchase  of  a  new  product  of  comparable 
price  and  quality ;  and 
(ii)  the  warranty  covers  all  the  major  components  of  the 
product ; 

e.  The  document  shall  state  clearly  the  duration  of  the  warranty 
but  different  periods  may  be  stated  for  different  components 
of  the  product ; 

f.  The  document  shall  state  clearly  the  procedure  for  the  presenta- 
tion of  a  claim  under  the  warranty ; 

g.  No  warranty  shall  make  the  warrantor  or  any  person  related 
to  him  commercially  the  sole  judge  whether  a  product  is 
defective  or  whether  the  buyer  is  otherwise  entitled  to  present 
a  claim ; 

h.  The  recognition  of  a  claim  under  the  warranty  shall  not  be 
made  contingent  on  the  buyer  returning  the  product  to  the 
manufacturer  or  selling  dealer,  at  his  own  expense  or  otherwise, 
where  the  requirement  is  an  unreasonable  one ; 
i.  Subject  to  the  regulations,  a  warranty  shall  not  exclude  or 
limit  the  express  or  implied  warranties  otherwise  created  by 
law  or  the  buyer's  right  to  claim  damages  or  other  forms  of 
relief  for  breach  of  the  express  or  implied  warranties  or  for 
breach  of  the  written  warranty ; 

j.  Every  written  warranty  shall  state  clearly  that  its  terms  are 
in  addition  to  any  rights  or  remedies  the  buyer  may  have 
under  the  Act  unless  the  Act  or  its  regulations  permits  the 
exclusion  or  limitation  of  the  statutory  warranties. 

PART  IV 

PUBLIC  LAW  ASPECTS  OF  WARRANTIES  AND  GUARANTEES 

Enforcement  of  the  Consumer's  Rights — Chapter  8 

The  Commission  recommends  that : 

1.  The  Consumer  Protection  Bureau  Act  should  provide  that  the  Con- 
sumer Protection  Bureau  has  the  duty,  in  appropriate  cases,  to 
request  that  the  Attorney  General  seek  to  initiate  proceedings  to  refer 
any  matter  with  respect  to  a  warranty  complaint  to  the  courts 
under  the  provisions  of  The  Constitutional  Questions  Act. 
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2.  The  proposed  Consumer  Products  Warranties  Act  should  contain  a 
section  under  which  a  reference  as  described  in  recommendation  1, 
above,  in  respect  of  a  matter  arising  under  the  proposed  Act,  is 
specifically   authorized.      Such   a   section    might   read   as   follows: 

The  Lieutenant  Governor  in  Council  may  refer  to  the  Court 
of  Appeal  or  to  a  judge  of  the  Supreme  Court  for  hearing 
and  consideration  any  matter  arising  under  or  in  connec- 
tion with  this  Act  that  he  thinks  fit,  and  the  court  or  judge 
shall  thereupon  hear  and  consider  the  matter  so  referred. 

3.  The  Consumer  Protection  Bureau  Act  should  provide  that,  in  addition 
to  the  existing  powers  of  the  Bureau,  it  has  the  power: 

a.  to  mediate  consumer  disputes ; 

b.  with  the  consent  of  the  parties,  to  initiate  arbitration  in 
consumer  disputes,  if  mediation  fails ; 

c.  in  appropriate  cases,  under  the  direction  of  the  Attorney 
General,  to  prosecute  any  violation  of  The  Consumer  Products 
Warranties  A  ct ; 

d.  as  an  alternative  to  prosecution,  with  the  consent  of  the 
respondent,  to  issue  a  cease  and  desist  order  covering  the 
practice  or  behaviour  which  has  been  the  subject  matter  of  the 
complaint ;  and 

e.  where  the  parties  do  not  agree  to  arbitration  or,  notwithstanding 
such  agreement,  the  matter  is  of  such  a  nature  that  a  more 
formal  hearing  is  appropriate,  to  refer  the  issue  to  the  Com- 
mercial Registration  Appeal  Tribunal  of  the  Department  of 
Financial  and  Commercial  Affairs. 

4.  The  Consumer  Protection  Bureau  Act  should  provide  for  the  establish- 
ment of  arbitration  machinery  for  carrying  out  recommendation 
3.  b.,  above,  consisting  initially  of  a  single  individual  from  or 
designated  by  the  Consumer  Protection  Bureau  in  Toronto  and 
from  or  designated  by  each  Bureau  branch  office. 

5.  Once  the  basic  arbitration  machinery  is  operating  as  described  in 
recommendation  4,  above,  arbitration  committees  should  be 
established  in  those  centres  and  for  those  consumer  industries 
where  the  volume  of  business  and  necessity  for  specialization 
justify  this  step. 

6.  Arbitration  committees  should  be  established  for  particular  sectors 
of  the  consumer  industries,  and  should  consist  of  three  persons,  one 
of  whom  is  from  the  industry  in  question,  one  of  whom  is  a  member 
of  the  consuming  public  and  one  of  whom  is  an  independent 
professional  person,  although  not  necessarily  a  lawyer. 

7.  The  fee  payable  to  the  arbitrator  or  arbitration  committee  should  be 
borne  by  the  Consumer  Protection  Bureau. 

8.  Certain  of  the  arbitration  committees  should  also  be  designated 
as  warranty  advisory  committees,  with  one  such  committee  for  each 
major  segment  of  Ontario's  consumer  industries,  with  responsibility, 
under  the  direction  of  the  Consumer  Protection  Bureau : 
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a.  to  employ  empirical  knowledge  about  the  specialized  area 
dealt  with  by  the  committee  to  attempt  to  work  out  satis- 
factory warranty  standards  with  the  industries  in  question ; 

b.  to  evaluate  product  performance ; 

c.  to  assess  the  adequacy  of  service  and  repair  facilities  provided 
by  the  industry ;  and 

d.  to  advise  the  Bureau  about  all  aspects  of  the  industries  in 
question  that  relate  to  warranties  and  consumer  protection. 

9.  The  Commercial  Registration  Appeal  Tribunal  should  have  jurisdic- 
tion, upon  reference  of  a  matter  from  the  Consumer  Protection 
Bureau,  to  inquire  into  and  determine  whether  there  has  been  a 
violation  of  The  Consumer  Products  Warranties  Act,  and  to  assess 
the  quantum  of  the  loss  to  the  complainant,  as  a  matter  of  restitution, 
caused  by  the  breach. 

10.  In  a  hearing  of  a  matter  pursuant  to  recommendation  9,  above,  the 
Commercial  Registration  Appeal  Tribunal  should  be  governed  by 
the  provisions  of  The  Statutory  Powers  Procedure  Act,  1971 ,  with 
power  to  require  witnesses  to  appear,  to  compel  production  of 
documents  and  to  do  all  other  things  necessary  for  a  full  and  fair 
hearing. 

11.  If  the  Commercial  Registration  Appeal  Tribunal  finds  a  complaint 
referred  to  it  pursuant  to  recommendation  3.  e.,  above,  to  be 
justified,  it  should  have  power  to : 

a.  make  an  order  for  restitution  (but  not  for  general  damages) 
in  favour  of  the  complainant ;  and 

b.  make  an  order  that  the  respondent  cease  and  desist  from  the 
violation  of  the  particular  provisions  of  The  Consumer  Products 
Warranties  Act  identified  by  the  Tribunal. 

12.  Where  the  Consumer  Protection  Bureau,  with  the  consent  of  the 
respondent,  issues  a  cease  and  desist  order  in  accordance  with 
recommendation  3.  d.,  above,  or  where  the  Commercial  Registration 
Appeal  Tribunal  issues  an  order  pursuant  to  recommendation  1 1 , 
above,  such  an  order  should  be  filed  in  the  office  of  the  Registrar 
of  the  Supreme  Court,  whereupon  this  order  should  be  entered  in 
the  same  way  as  a  judgment  or  order  of  that  court  and  be 
enforceable  as  such. 

13.  The  Consumer  Protection  Bureau  Act  should  provide  that  the 
establishment  and  execution  of  a  programme  of  consumer  product 
testing  and  performance  evaluation  should  be  a  function  of  the 
Bureau. 

14.  Means  should  be  provided  to  the  Consumer  Protection  Bureau  to 
engage  in  a  vigorous  and  continuing  public  information  programme, 
including  regular  publication  of: 

a.  an  account  of  the  activities  of  the  Bureau  ; 

b.  digests  of  important  cases  dealt  with  by  mediation,  arbitration 
or  consent  orders ; 

c.  reports  of  cases  of  violations  of  The  Consumer  Products  Warranties 
Act  prosecuted  by  the  Bureau  under  the  direction  of  the 
Attorney  General ; 
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d.  reports  of  warranty  cases  referred  to  the  courts  by  the  Lieutenant 
Governor  in  Council  pursuant  to  recommendations  1  and  2, 
above ; 

e.  reports  of  cases  arising  under  The  Consumer  Products  Warranties 
Act  that  are  dealt  with  by  the  Commercial  Registration  Appeal 
Tribunal ;  and 

f.  reports  of  the  activities  and  recommendations  of  the  Warranty 
Advisory  Committees. 

Consumer  Warranties  and  Public  Standards — Chapter  9 

The  Commission  recommends  that : 

1.  The  Consumer  Products  Warranties  Act  should  contain  a  prohibition 
against  the  making  of  any  false,  misleading  or  deceptive  state- 
ments by  a  manufacturer  or  distributor  in  any  advertisement,  cir- 
cular, pamphlet  or  other  representation  to  the  public  with  respect 
to  the  terms,  conditions  or  benefits  to  the  consumer  of  any  warranty 
that  he  offers  or  purports  to  offer,  or  that  he  indicates  is  offered  in 
relation  to  the  goods  by  any  distributor  or  retailer  with  whom  he 
deals. 

2.  The  Highway  Traffic  Act  should  require  that,  whenever  a  certificate 
is  issued  pursuant  to  section  58,  it  must  be  signed  by  both  the  dealer 
and  the  mechanic  who  actually  conducted  or  supervised  the  in- 
spection and  tests  prescribed  under  the  regulations  to  the  Act. 

3.  The  Consumer  Products  Warranties  Act  should  provide  that  in  the  sale 
of  a  used  vehicle  by  a  registered  dealer,  there  is,  where  a  certificate 
is  issued  pursuant  to  section  58  of  The  Highway  Traffic  Act,  as  a 
component  of  the  contract  of  sale,  an  implied  warranty  that  the 
vehicle  meets  the  standards  prescribed  under  the  regulations  to  the 
Act  as  at  the  date  of  the  inspection,  and,  if  the  date  of  delivery  is 
later  than  the  date  of  the  inspection,  an  implied  warranty  that  the 
vehicle  meets  the  same  standards  on  the  later  date. 

4.  The  certificate  issued  pursuant  to  section  58  of  The  Highway  Traffic 
Act  should  be  retitled  a  "Certificate  of  Minimum  Safety". 

5.  The  Certificate  of  Minimum  Safety  should  clearly  disclose  on  its 
face  that  its  issuance  represents  an  implied  warranty  in  the  terms 
described  in  recommendation  3,  above. 

6.  The  adequacy  of  fines  prescribed  for  violation  of  the  motor  vehicle 
certification  requirements  in  The  Highway  Traffic  Act  should  be 
reviewed. 

7.  Legislation  should  be  enacted  to  provide  that  in  trade  sales  to 
consumers,  both  signatories  of  a  certificate  issued  pursuant  to 
section  58  of  The  Highway  Traffic  Act  owe  a  duty  to  exercise  reasonable 
care  to  all  persons  within  the  scope  of  the  risk  created  by  a  failure 
to  exercise  such  reasonable  care,  even  though  such  persons  are  not 
in  a  contractual  relationship  with  either  signatory,  to  ensure  that 
any  used  vehicle  certified  as  meeting  the  prescribed  requirements 
and  performance  standards  on  the  date  of  the  inspection  (or  in  the 
case  of  a  dealer,  on  the  date  of  delivery  if  that  is  later  than  the  date 
of  inspection)  in  fact  meets  those  standards. 
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Legislation  should  be  enacted  to  provide  that  in  every  trade  sale  of  a 
used  vehicle  to  a  consumer  in  which  a  certificate  is  required  to  be 
signed  by  the  selling  dealer  and  issued  to  the  buyer  under  section  58 
of  The  Highway  Traffic  Act,  but  is  not  signed  or  is  not  issued,  the 
dealer,  for  the  purposes  of  an  action  brought  under  recommendation  7, 
above,  shall  be  deemed  to  have  signed  and  issued  a  certificate  to 
the  buyer  to  the  effect  that  the  vehicle  met  the  prescribed  require- 
ments and  performance  standards  on  the  date  of  delivery. 


CHAPTER  11 

CONCLUSIONS 


In  the  examination  of  that  portion  of  our  law  that  applies  to  the 
sale  of  consumer  goods,  the  Commission  has  found  that  the  law  as  it 
exists  today  seeks  to  achieve  an  equitable  balance  between  producers  and 
vendors  on  one  side  and  consumers  on  the  other,  by  an  excessive 
reliance  upon  nineteenth  century  concepts  of  the  nature  of  market 
mechanisms.  Modern  techniques  of  mass  production,  mass  marketing, 
and  above  all,  mass  communications  have  effectively  undercut  many  of 
the  economic  and  social  assumptions  with  respect  to  consumers  that 
formed  the  basis  for  the  1893  codification  of  Anglo-Canadian  sales 
principles  in  The  Sale  of  Goods  Act.  That  Act,  essentially  unchanged 
for  eighty  years,  presupposes  an  equality  of  bargaining  power  between 
consumer  buyers  and  sellers  that,  to  a  great  extent,  no  longer  exists. 
Judicial  attempts  to  make  it  do  for  consumers  that  which  it  was 
intended  to  do  only  underscore  the  fact  that  it  is  a  statutory  codification — 
a  situation  that  places  the  responsibility  for  its  modernization  in  the 
hands  of  the  Legislature. 

Developments  in  commercial  practices,  both  domestic  and  inter- 
national, require  that  The  Sale  of  Goods  Act  be  reviewed  in  its  entirety 
if  Ontario  is  to  maintain  a  strong  position  in  the  modern  Canadian 
and  World  markets.  We  will  be  examining  the  Act  for  this  purpose  in 
another  project  recently  commenced.  The  results  of  that  study,  however, 
are  not  necessary  to  the  conclusion  that,  in  its  application  to  con- 
sumer sales,  The  Sale  of  Goods  Act  is  no  longer  adequate  to  the  task  of 
ensuring  a  fair  balance  between  those  who  manufacture  and  distribute 
goods  and  those  who  purchase  and  use  them.  In  this  report,  therefore, 
we  have  developed  a  proposed  legislative  programme  designed  to  free 
the  Ontario  consumer  from  the  legacy  of  the  nineteenth  century,  which 
can  be  enacted  without  interfering  with  the  operation  of  The  Sale  of 
Goods  Act  in  its  broader  context. 


The  thrust  of  our  recommendations  is  basically  twofold.  First, 
those  who  receive  money  from  the  public  in  exchange  for  consumer  goods 
will  be  required  to  meet  reasonable  standards  of  product  durability, 
utility  and  safety.  Second,  if  they  fail  to  meet  these  standards,  the  con- 
sumer buyer  will  be  empowered  to  take  effective  action  to  do  some- 
thing about  it.  Those  who  are  familiar  with  the  theory  of  the  free 
market  will  recognize  that  these  are  the  essential  goals  of  this  theory. 
Those  who  have  examined  the  operation  of  The  Sale  of  Goods  Act  will 
recognize,  in  the  area  of  consumer  sales,  how  unsuccessful  that  Act 
has  become  in  achieving  these  goals  in  the  consumer  era. 

Although  the  programme  proposed  by  the  Commission  has  some 
public  law  or  regulatory  elements,  it  is  essentially  a  private  law  approach 
to  the  problem.  The  basic  instruments  proposed  for  restoring  a  fair 
balance  to  the  consumer  market  are : 
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1.  reasonable  warranty  standards  that  cannot  be  evaded  by  that 
legal  formalism  that  now  makes  much  of  the  law's  apparent  protection 
of  the  consumer  almost  meaningless ; 

2.  new  methods  of  obtaining  the  protection  of  the  law  which  will  be 
cheaper  and  more  accessible  to  the  average  consumer;  and 

3.  furnishing  new  criteria  for  intervention  on  behalf  of  the  purchasing 
public  to  those  officials  charged  with  the  responsibility  for  con- 
sumer protection. 


In  addition  to  some  consequential  amendments  to  several  existing 
statutes,  the  Commission  proposes  the  enactment  of  a  new  Consumer 
Products  Warranties  Act  as  the  vehicle  for  most  of  these  changes. 


The  standards  of  reasonable  product  durability,  utility  and  safety 
which  we  propose  in  the  new  Act  are  hardly  novel  when  compared  with 
either  the  expectations  of  consumers  or  the  claims  of  those  who  manu- 
facture and  sell  goods  in  the  consumer  market.  Similar  standards  have 
been  operating  in  various  forms  in  many  of  the  states  of  the  United 
States  for  decades,  as  well  as  in  some  other  provinces  of  Canada  with 
respect  to  particular  goods.  The  major  dislocation  that  their  introduction 
is  likely  to  produce  is  in  the  expectations  of  those  who  thought  that 
our  laws  would  continue  to  tolerate  for  an  indefinite  period  the  dis- 
tortions to  reasonable  sales  principles  caused  by  today's  aggressive  and 
sometimes  exploitative  marketing  techniques.  These  techniques  operate 
within  a  framework  of  outmoded  and  insupportable  nineteenth  century 
views  of  freedom  of  contract  under  which  a  consumer  buyer  is  almost 
invariably  forced  to  sign  away  in  the  contract  of  sale  his  legal  right 
to  insist  upon  a  product  of  reasonable  quality.  The  law  not  only  should 
enforce  bargains  but  also  should  protect  the  public  on  the  basis  of 
acceptable  standards  of  what  is  fair  and  reasonable. 


There  may  be  some  initial  shifting  of  costs  from  the  consumer,  who 
now  pays  not  only  for  the  goods  but  also  for  their  repair  and  replace- 
ment, to  the  manufacturer  and  those  in  the  distribution  chain.  Several 
comments  should  be  made  on  this  point.  First,  the  law  is  and  always 
has  been  the  instrument  for  the  distribution  of  benefits  and  burdens  in 
society.  To  the  extent  that  the  law  now  insulates  those  who  create 
burdens  caused  by  defective,  poor  quality  or  unsafe  consumer  goods  from 
sharing  the  costs  that  result,  the  law  is  wrong  and  should  be  changed. 


Second,  it  is  only  through  the  shifting  of  costs  that  there  can  be  any 
hope  of  fundamental  reform.  It  has  long  been  a  recognized  phenomenon 
that  if  it  is  cheaper  to  run  the  risk  of  paying  damages  in  occasional 
cases  than  to  assume  the  cost  of  general  adherence  for  a  legal  standard, 
then  the  standard  will  be  ineffective  as  a  regulator  of  conduct.  Giving 
the  consumers  effective  and  inexpensive  methods  to  bring  their  losses 
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home  to  all  manufacturers,  distributors  and  retailers  in  all  cases  will 
ensure  that  the  recommended  standards  will  work  in  practice  as  well  as 
in  theory. 

Third,  and  perhaps  most  important,  we  are  here  speaking  only  of 
the  shifting  of  costs  and  not  their  creation.  It  is  the  manufacturer  who 
can  ultimately  control  the  overall  cost  to  the  economy  caused  by  defective 
products,  or  goods  that  are  marketed  pursuant  to  a  conscious  strategy 
of  planned  obsolescence.  It  is  true  that  the  public,  through  the  normal 
functions  of  the  market,  will  eventually  pay  in  one  form  or  another, 
whether  the  goods  produced  be  shoddy  or  excellent.  It  is,  however, 
also  true  that  the  public  is  paying  now,  individually  bearing  the  arbitrarily- 
distributed  costs  of  repair  and  replacement  for  consumer  goods  and  so- 
called  "durables" — items  which,  collectively,  have  become  symbols  of  a 
deliberately  created  and  carefully  nurtured  "throw-away"  life  style. 
Given  the  bankruptcy  of  options  in  our  inherited  consumer  sales  law, 
with  its  tradition  of  unilaterally-dictated  terms  and  conditions,  it  cannot 
be  said  that  this  situation  is  one  that  has  been  chosen  by  the  purchasing 
public.  We  are  of  the  opinion  that,  given  the  choice,  the  modern  consumer 
v/ould  prefer  quality  goods  to  products  that  fail  to  meet  the  standards 
of  the  implied  warranties  now  found  in  The  Sale  of  Goods  Act — standards 
which  are,  of  course,  systematically  excluded  in  the  retail  sales  con- 
tracts of  the  modern  marketing  process.  We  believe  that  the  legislative 
programme  recommended  in  this  report  will  give  such  a  choice  to 
the  purchasing  public.  It  is  designed  to  encourage  the  production 
of  quality  goods  through  allowing  the  consumers  of  Ontario  to  shift 
some  of  their  present  costs  onto  those  who  are  in  a  position  to  take 
effective  steps  to  control  them. 

In  the  final  analysis,  however,  the  real  question  is  not  one  of  cost 
at  all,  but  rather  how  far  it  is  desirable  that  the  consuming  public 
should  be  able  to  obtain  goods  that  are  of  reasonable  quality,  utility  and 
safety,  through  a  sales  law  that  will  allow  consumers  to  make  the 
market  respond  to  their  needs. 

The  programme  that  the  Commission  has  set  out  in  this  report  is 
designed  to  allow  a  true  market  response  to  ensure  that  the  Ontario 
consumer  gets  the  best  value  for  his  dollar  and  to  ensure  that  no  manu- 
facturer, distributor  or  retailer  who  honestly  endeavours  to  give  that 
value  need  fear  that  his  position  will  be  jeopardized  by  any  less  scrupulous 
competitor. 

We  wish  once  again  to  express  our  sincere  thanks  to  the  Research 
Team  for  this  project :  Professors  Jacob  S.  Ziegel,  Peter  A.  Cumming  and 
\Y.  A.  \Y.  Wilson  of  the  Osgoode  Hall  Law  School,  York  University. 
Their  scholarship  and  assistance  in  the  preparation  of  this  report  have 
been  invaluable. 
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All  of  which  is  respectfully  submitted. 


^£#W (u*&^ 


H.  Allan  Leal, 

Chairman. 


Richard  A.  Bi 

Commissioner. 

W.  Gibson  Gray.   ' 


William  R.  Poole, 


Commissioner. 


March  31,  1972. 
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APPENDIX  A 

EXTRACT  FROM  THE  STUDY  PREPARED  FOR 
THE  COMMISSION  BY  THE  RESEARCH  TEAM  OF 
THE  WARRANTIES  AND  GUARANTEES  PROJECT 

The  Role  for  Consumer  Product  Testing  Programmes 

The  very  variety  of  products  and  the  sophistication  of  their  tech- 
nology call  for  reliable  information  to  assist  consumers  in  making 
their  buying  decisions.  Some  of  the  need  is  satisfied  by  the  message 
of  the  advertiser  but  there  has  been  increasing  interest  in  obtaining 
more  objective  and  comparative  information  from  other  sources.  For 
increasing  thousands  of  Canadians,  part  of  this  demand  is  met  by  the 
the  product  testing  programmes  conducted  by  the  Consumers  Associa- 
tion of  Canada  (C.A.C.)  and  Consumers  Union  (C.U.)  of  the  United 
States.  For  about  a  decade,  the  C.A.C.  has  mounted  a  modest  testing 
programme,  limiting  its  attention  to  certain  low  cost  products  largely 
in  the  food,  household  product  and  home  appliance  lines.  Under  a 
recently  inaugurated  joint  testing  venture,  C.A.C.  and  its  U.S.  counter- 
part, C.U.,  are  now  making  available  comparative  test  results  on  a 
growing  range  of  consumer  products.  The  move  to  test  Canadian- 
made  models  in  the  C.U.  laboratories  during  the  U.S.  group's  analysis 
of  U.S.  versions,  was  made  after  the  C.A.C.  determined  that  its  resources 
simply  could  not  sustain  the  expenses  of  a  properly  equipped  and 
staffed  testing  programme  (not  to  speak  of  the  costs  of  acquiring  the 
products  to  be  tested).  Alternatives  to  this  single  example  of  consumer- 
funded  and  directed  research  are  discussed  later.    .    .    . 

At  the  moment,  the  overall  pattern  of  product  testing  activities 
is  very  fragmented  and  piecemeal.  Apart  from  laboratory  testing  arising 
from  regulatory  responsibilities  in  the  public  safety  or  health  fields, 
government  testing  is  done  mainly  for  government  purchasing  purposes, 
or  in  some  cases,  in  the  development  of  standards  primarily  designed  to 
maintain  and  improve  the  quality  of  export-oriented  industrial  pro- 
duction.1 

The  Canadian  Government  Specifications  Board  (C.G.S.B.)2  provides 
an  interesting  glimpse  into  the  evolution  of  government  testing  pro- 
grammes. The  main  function  of  the  Board,  as  it  has  developed  since 
its  founding  in  1934,  is  to  prepare  standards  and  specifications  in 
commodity  fields  and  for  equipment,  material  and  processes  in  which 
government  departments  and  agencies  are  interested  as  purchasers  or 
users.  Indeed,  in  more  than  a  few  fields,  C.G.S.B.  standards  have  come 
to  be  the  equivalent  of  national  standards.     Working  within  a  series 


1  Apart  from  the  Legget  book,  Standards  in  Canada  (1970),  bibliographical  assistance 
is  very  slight  in  this  area.  We  have  been  greatly  assisted  by  Anderson,  Standards  and 
Comparative  Product  Testing  (Preliminary  Working  Paper  for  Canadian  Consumer 
Council,  1969). 

2See  Legget,  supra  note  1  at  pp.  115-116;  also  Annual  Reports  of  Board.  Most  of  the 
information  was  gathered  during  an  interview  with  J.  E.  Hanna,  Secretarv  to 
C.G.S.B.,  July  23,  1971. 
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of  committees  representative  of  industry,  government  and  other  research 
bodies,  the  Board  has  developed  over  1400  standards  in  a  wide  variety 
of  fields  ranging  from  "zinc  phosphate  conversion  coatings"  to  "mops" 
and  "aluminum  windows". 

The  standards  are  available  for  adoption  by  any  organization  or 
government  department,  but  their  use  is  generally  voluntary.  In  some 
cases,  the  user  may  require  compliance  with  C.G.S.B.  standards  as  a 
condition,  for  instance,  of  bidding  on  a  government  purchase  contract. 

In  view  of  our  previous  comments  about  carpet  retailing  and 
quality  standards,  it  may  be  instructive  to  record  C.G.S.B.'s  interest 
in  the  area.  Board  standards  for  residential  and  office  carpeting  have 
been  prepared  for  Central  Mortgage  and  Housing  Corporation  and 
C.G.S.B.  has  also  developed  more  general  standards  for  use  in  government 
purchases  of  commercial  carpeting.  At  the  request  of  the  Department 
of  Consumer  and  Corporate  Affairs,  the  Board  is  now  in  the  initial 
stages  of  developing  standards  for  carpets.  Durability,  disclosure  of 
ingredients,  and  colour  retention  are  among  the  purchasing  criteria 
being  considered  in  the  identification  of  standards.  The  Consumers' 
Association  of  Canada  and  the  main  industry  group,  the  Canadian 
Carpet  Institute,  are  involved  in  the  deliberations.  The  objective  is  to 
set  minimum  standards  under  such  headings  as  those  noted.  This  is  to 
be  distinguished  from  comparative  product  testing  in  which  competing 
brands  are  compared,  usually  under  a  wider  range  of  headings,  and  the 
results  provided  to  the  consumer. 

Apart  from  activities  tied  to  health  and  safety  (largely  in  food, 
drugs  and  hazardous  products),  the  direct  responsiveness  of  govern- 
ment testing  programmes  to  consumer  needs  can  only  be  discerned 
in  the  last  several  years.  This  is  not  to  disparage  the  benefits  of  spillover 
into  the  consumer  market  whenever  the  standards  of  industrial  produc- 
tion are  affected  by  such  programmes.  But  it  is  quite  another  matter 
to  test  products  to  yield  information  understood  by  consumers  and 
readily  available  to  them.  The  likelihood  of  such  a  shift  in  emphasis 
is  slight  but  there  have  been  indications  of  flexibility  in  the  direction  of 
consumer  product  testing  by  the  C.G.S.B.  when  the  request  comes 
directly  from  government  departments  specifically  charged  with  re- 
sponsibilities for  consumer  protection  and  motor  vehicle  safety.  A 
separate  issue,  assuming  that  testing  results  are  accumulated  for  use 
within  government,  is  whether  the  information  is  suitable  or  available 
for  use  by  consumers  at  large. 

The  general  conclusion  then,  at  least  at  the  federal  level  in  Canada, 
is  that  the  commitment  of  resources  to  product  testing  is  largely  linked 
to  the  development  of  improved  internal  purchasing  decisions,  the 
maintenance  of  responsive  health  and  safety  standards  and  the  upgrad- 
ing of  industrial  quality  standards  to  enhance  the  competitiveness  of 
our  export  sector. 

The  situation  at  the  provincial  level,  on  a  much  smaller  scale,  is 
much  the  same.  As  we  have  discussed  previously,  the  Consumer  Protec- 
tion Bureau,  for  instance,  does  not  have  any  testing  facilities  or  staff 
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and  the  Registrar  of  [Motor  Vehicle]  Dealers  and  Salesmen  similarly 
must  look  outside  his  department  for  any  assistance.  Any  standards 
or  test  results  that  are  developed  are  for  the  internal  administration 
of  the  registration  system,  as  in  the  case  of  minimum  standards  sought 
of  the  home  paving  industry  by  the  Registrar  of  the  Bureau. 

We  have  already  recommended  that  the  Consumer  Protection 
Division  ...  be  given  the  resources  and  authority  to  hire  supporting 
technical  services  as  they  are  required.  While  granting  that  much  of  the 
primary  emphasis  in  product  testing  programmes,  informative  labelling 
requirements  and  quality  certification  schemes  ought  to  rest  with  the 
federal  government,  we  urge  provincial  acceptance  of  the  principle  that 
information  gaps,  particularly  in  "high  complaint"  products,  ought  to 
be  met  by  standards  developed  in  provincially-funded  testing  facilities. 
Without  duplicating  federal  activities,  it  is  clear  that  performance  tests 
and  standards  are  vitally  useful  in  the  knowledgeable  regulation  of 
used  car  dealers,  television  repairmen  and  carpet  retailers,  to  choose 
but  three  examples. 

On  a  much  wider  front  is  the  question  of  government  participation 
in  product  testing  and  quality  certification  programmes  for  consumer 
products  in  general.  As  we  have  said  the  situation  in  Canada  offers 
very  few  examples  once  programmes  concerned  with  safety  and  public 
health  are  excluded.  Investigations  of  particular  products  like  hearing 
aids  have  led  to  suggestions  for  "standards  for  measuring  performance 
characteristics"  and  regulations  requiring  every  hearing  aid  offered  for  sale 
to  carry  a  tag  warranting  the  defined  performance  standard.  This 
recommendation,  made  by  a  federal  interdepartmental  committee  on 
consumer  affairs,3  has  yet  to  be  implemented  but  it  does  illustrate  the 
need  for  official  assistance  in  developing  and  conveying  vital  purchasing 
information  to  the  consumer. 

Such  programmes  may  of  course  choose  several  lines  of  approach, 
viz.,  disclosure  of  ingredients,  establishment  of  minimum  performance 
standards,  grading  of  various  quality  levels,  the  publication  of  test 
results  of  a  single  product  in  operation,  or  comparative  test  results  for 
competing  products. 

Our  concern  for  an  imaginative  governmental  presence  directly  or 
by  way  of  sponsorship,  is  shared  in  a  more  particular  context  by  the 
Royal  Commission  on  Farm  Machinery  in  its  recently  published  report. 
The  Commission  strongly  recommended  the  establishment  of  a  federal 
government  agency  for  the  testing  and  evaluation  of  farm  machinery.4 


3 Hearing  Aids,  Consumers  Research  Report  No.  1,  Department  of  Consumer  and 
Corporate  Affairs,  January,  1970. 

4 Report  of  the  Royal  Commission  on  Farm  Machinery  (The  Barber  Commission,  1970) 
at  pp.  496-499.  See  also  Donaldson,  Farm  Machinery  Testing,  Study  No.  8  for  the 
Commission.  It  is  only  correct  to  point  out  that  the  Farm  Machinery  Advisory 
Board  (including  dealers,  manufacturers  and  farmers)  of  the  Ontario  Department  of 
Agriculture  and  Food  in  its  submission  to  the  Commission,  did  not  agree  with  the 
argument  for  testing.  However,  it  would  appear  that  the  Board's  view  was  not 
shared  by  most  farmers  or  farm  organizations  appearing  before  the  Commission, 
id.,  at  497. 
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Such  a  step  would  bring  Canada  in  line  with  some  29  different  countries 
including  Britain,  Australia  and  Sweden,  and  fill  an  informational  gap 
existing  since  1964  with  the  demise  of  the  testing  programme  of  the 
Saskatchewan  Agricultural  Machinery  Administration.5 

Unlike  the  case  with  farm  machinery,  a  full-scale  study  on  the 
merits  and  demerits  of  official  testing  of  consumer  products  has  never 
been  mounted.  We  have  neither  the  time  nor  the  technical  expertise 
necessary  to  such  a  task.  We  believe,  however,  that  a  case  has  been 
made  for  a  much  greater  concentration  of  the  technical  resources  of 
government  on  testing. 

The  enrichment  of  shopping  information  could  have  significant 
effects  on  purchasing  habits,  consumer  savings  and  eventually  the  very 
quality  of  the  products  going  on  the  market.  From  our  research  and 
interviews  we  have  been  made  well  aware  of  the  methodological,  fiscal 
and  technical  problems  associated  with  the  development  of  any  testing 
programme.  The  immediate  purpose  may  be  geared  to  one  or  more  of 
several  objects:  cost  per  unit,  cost  per  usage,  comparative  purchase 
economies,  disclosure  of  ingredients,  durability  ranges,  utility  grading 
standards,  and  so  on.  Their  very  diversity  reflects  the  challenge  of  the 
exercise  and  the  bewildering  scope  of  considerations  facing  the  individual 
consumer  in  the  purchase  of  many  items,  particularly  durable  items  that 
make  a  large  dent  on  his  present  savings  and  future  income. 

Recognition  of  the  maze  is  seen  in  the  passage  of  the  Textile 
Labelling  Act,  in  the  demands  for  readable  and  fair  warranties,  in  the 
call  for  unit  pricing  and  in  the  popularity  of  the  comparative  test  results 
in  Consumer  Reports.  If  one  takes  a  moment  to  catalogue  the  existing 
product  research  apparatus  in  Canada  under  government  sponsorship, 
it  is  evident  that  what  is  being  sought  is  really  a  shift  in  emphasis  and 
direction  to  make  the  system  more  directly  responsive  to  the  consumers 
at  large. 

5The  Saskatchewan  experience  is  worth  recording.  The  A.M. A.  was  charged  with 
the  duty  to  test  and  appraise,  under  actual  working  conditions,  implements 
offered  for  sale  in  the  province.  By  1964  it  was  testing  about  25  machines  per  year 
and  sending  out  over  300,000  reports  to  farmers  within  the  province:  6th  Annual 
Report  of  Director,  A.M. A.  (1964)  at  p.  329.  It  was  an  acknowledged  force  in  the 
improvement  of  implement  quality  and  the  processing  of  warranty  claims. 


APPENDIX  B 

EXTRACT  FROM  THE  STUDY  PREPARED  FOR 
THE  COMMISSION  BY  THE  RESEARCH  TEAM  OF 
THE  WARRANTIES  AND  GUARANTEES  PROJECT 

The  Governmental  Role  in  Activities  Affecting 
Product  Service,  Repairs  and  Maintenance 

Our  attention  in  this  part  will  be  restricted  to  the  question  of 
training  and  certifying  the  labour  force  in  Ontario  involved  in  the 
servicing  and  repairing  of  consumer  products,  principally  automobiles 
and  home  appliances.  Earlier  ...  we  reviewed  the  application  of 
the  principal  legislation,  The  Apprenticeship  and  Tradesmen  s  Qualification 
Act,  to  the  issuance  of  Certificates  of  Mechanical  Fitness  in  the  retailing 
of  used  cars.  The  earlier  brief  reference  to  the  alleged  shortage  of 
mechanics  as  a  factor  in  the  administration  of  warranty  claims  will  also 
be  recalled. 

At  the  risk  of  simplifying,  there  would  appear  to  be  three  discernible 
issues  for  treatment : 

(1)  the  adequate  supply  of  a  trained  service  force; 

(2)  the  competency  of  the  force  to  repair  and  service  ever-changing 
products;  and 

(3)  the  regulation  and  curtailment  of  deceptive  practices  in  the  repair 
industry. 

More  than  three-quarters  of  the  auto  dealers  responding  to  our 
survey  noted  difficulties  in  finding  competent  mechanics.  Our  inquiries 
revealed  similar  difficulties  in  finding  personnel  to  service  home  appliances. 
The  apparent  shortage  surprisingly  exists  amidst  an  ambitious  province- 
wide  programme  of  apprenticeship  instruction  involving  a  combination 
of  community  college  instruction  and  on-the-job  training. 

Beginning  in  1944,  skill  certification  programmes  were  first  estab- 
lished in  the  province,  for  example,  in  the  auto  service  trades.  The 
adequacy  of  the  entire  system  was  reviewed  by  the  Select  Committee  on 
Manpower  Training  in  1963,1  leading  to  the  adoption  of  The  Apprentice- 
ship and  Tradesmen's  Qualification  Act2  in  1964.  With  amendments, 
this  Act  largely  governs  the  training  and  certification  of  our  principal 
service  and  building  trades  under  the  administration  of  the  Industrial 
Training  Branch  of  the  Department  of  Labour.  The  Act  provides  the 
framework  to  train,  certify,  and  regulate  tradesmen  in  the  province. 
Three  separate  categories  of  certification  have  been  established — com- 
pulsory, voluntary  and  informal  or  non-certification. 

Compulsory  certification,3  in  a  nutshell,  means  that  the  certificate 
of  competency  must  be  obtained  in  order  to  be  able  to  call  oneself, 

1The   Report   of  the   Select   Committee   on   Manpower  Retraining   (Honourable   J.    R. 
Simonett,  Chairman),  February,  1963. 
2Now  R.S.O.  1970,  c.  24. 
zId.,  s.  10. 

[176] 


177 

for  example,  a  motor  vehicle  mechanic4  or  an  electrician.  The  voluntary 
certification  might  be  a  requirement  of  the  particular  employer  or  union, 
but  is  not  a  condition  precedent  to  dealing  with  the  public.  Thus, 
anyone  may  advertise  his  services  as  a  radio  and  television  service 
technician5  since  certification  is  not  required  in  order  to  carry  on 
business.  In  the  third  category,  the  intent  of  the  Branch  is  to  define 
the  skills  category  and  to  recognize  the  competency  of  qualified  workers 
who  wish  the  certification.  Bakers,  carpenters,  ironworkers,  painters  and 
decorators  constitute  the  governed  trades. 

A  variety  of  reasons  appear  to  account  for  the  continuing  shortage 
of  qualified  service  personnel  in  the  auto  and  appliance  sectors.  Pay 
levels  are  said  to  be  less  attractive  than  in  industrial  plant  positions  or  in 
the  building  trades  with  the  result  that  many  enrollees  prefer  to  take 
training  in  those  trades.  The  jobs  themselves  frequently  call  for  con- 
tinuous contact  with  customers,  a  questionable  prospect  for  many 
prospective  apprentices  who  would  prefer  to  "fix  things"  than  tend  to 
customer  grievances.  Indeed,  some  interviewees  involved  in  appliance 
repairs  commented  that  a  good  number  of  graduates  soon  transferred 
their  employment  to  in-plant  jobs  with  manufacturers  after  working  on 
customer  repair  assignments  for  a  short  time. 

Factory  training  programmes  are  operated  by  some  manufacturers, 
particularly  in  the  auto  industry,  but  their  emphasis  is  on  the  updating  and 
specializing  of  the  skills  of  presently  certified  mechanics  employed  by 
their  dealer  organizations.  The  result  is  that  government  funded  pro- 
grammes are  the  principal,  if  not  only,  provider  of  skilled  workmen  in 
the  repair  and  service  trades. 

Measures  to  augment  the  supply  of  service  personnel  deserve  con- 
sideration and,  we  understand,  are  at  present  on  the  agenda  of  the  Task 
Force  on  Industrial  Training  established  recently  by  the  provincial 
Department  of  Labour.  Allowance  incentives  in  the  training  process, 
improved  education  in  the  treatment  of  customer  relations  and  a  review 
of  the  totality  of  factors  affecting  current  salary  levels  are  areas  for 
study.  At  the  end  of  the  day,  however,  perhaps  the  supply  question  can 
only  be  properly  answered  by  the  marketing  of  better  quality  products 
calling  for  a  lower  service  incidence. 

Our  field  studies  yielded  genuine  commendation  for  the  scope  and 
range  of  the  training  programmes  under  The  Apprenticeship  and  Trades- 
men's Qualification  Act.  Certainly  the  programme  compares  very 
favourably  to  the  programmes  in  other  jurisdictions. 

Several  points  under  the  general  heading  of  competency  and 
honesty  do,  however,  concern  us  in  the  operation  of  the  training  and 
certification  stages.    We  might  summarize  them  as  follows : 

(1)  There  appears  to  be  no  system  of  periodic  review  of  the  competence 
of  certified  tradesmen.    The  certificate  relates  to  a  qualification  level 

4R.R.O.  1970,  Reg.  40. 

5R.R.O.  1970,  Reg.  45  defines  such  a  trade  as  "certified"  per  s.  10  of  the  Act  but 
the  Branch  cites  the  trade  under  its  voluntary  certification  division  as  a  result  of 
s.  8  of  the  Regulation  which,  in  effect,  creates  the  "voluntary"  character  of  the 
certification. 
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at  a  given  point  in  time  and  some  assurance  of  continued  competence 
with  the  frequent  changes  in  technology,  design  and  components 
is  necessary. 

(2)  Despite  a  very  substantial  public  investment  at  both  the  federal  and 
provincial  level,  the  qualification  programmes  are  only  seen  as 
job  training  programmes  with  no  connection  to  the  standard  or 
honesty  of  service  rendered  to  the  public  after  a  certificate  has 
been  granted.  The  important  consideration  is  to  train  a  skilled 
worker  and  make  him  available  to  industry.  The  immensity  of 
public  investment,  if  for  no  other  reason,  requires  a  fresh  appraisal 
of: 

(a)  The  trades  to  come  under  each  of  the  three  present  classifications. 
We  find  for  instance  that  while  Industrial  Training  Branch 
prefers  to  leave  radio  and  television  service  technicians  in  the 
voluntary  certification  category,  the  Metropolitan  Toronto 
Licensing  Commission  is  requesting  that  it  be  empowered  to 
impose  their  own  form  of  licensing  on  the  trade.6  Indeed  the 
Commission,  if  its  request  is  granted,  could  well  require  a 
provincial  certificate  as  a  condition  of  licensing  and  thus 
indirectly  overrule  the  present  provincial  policy. 

By  changing  the  category,  perhaps  over  a  staggered  time 
interval  and  with  reasonable  safeguards  for  holders  of  existing 
certificates,  the  Branch  would  at  least  assure  the  public  of  a 
higher  level  of  competence  in  the  affected  trade.7  For  the 
purposes  of  this  study  we  urge  consideration  of  such  a  step  where 
the  record  of  customer  service  has  been  inadequate  and  a 
source  of  frequent  complaints  particularly  where  non-certified 
tradesmen  have  been  involved ; 

(b)  The  curriculum  and  programme  of  instruction  as  they  relate  to 
warranty  service  and  the  handling  of  customer  complaints; 

(c)  The  role  for  consumer  representatives  in  advising  on  the 
management  and  supervision  of  those  training  schemes  involving 
tradesmen  dealing  directly  with  the  public. 

(d)  The  present  failure  to  attach  any  significance  in  the  certification 
system  to  honesty  and  reliability  of  service. 

Our  system  of  certification  of  service  and  repairs  (tradesmen  in 
general)  is  the  envy  of  many  other  jurisdictions — e.g.,  certified  motor 
mechanics.  Without  exception,  the  training  and  apprenticeship  pro- 
grammes are  very  carefully  planned  by  co-operation  between  industry, 
the  Department  of  Labour,  the  federal  government  and  a  network  of 
community  colleges.  Yet  the  potential  of  the  system  of  certification 
and  training  is  not  exercised  in  any  way  to  eliminate  deceptive  repair 
or  service  practices  or  to  reward  employees,  for  instance,  who  could 
satisfy  consumer  service  criteria  that  could  be  developed  in  co- 
operation with  the  provincial  and  federal  departments  concerned  with 
consumer  protection. 

8  Toronto  Star  September  23,  1971,  p.  69. 

7 The  increasing  regulation  of  T.V.  repair  services  in  the  U.S.  is  discussed  in  Consumer 
Reports,  July  1971,  at  pp.  438-441. 


